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Facts and Fallacies About Bank 
Costs and Service Charges 


By RAY E. BAUDER 
President, Bauder-Baker, Inc., Chicago 


HOUSANDDS of banks today 
are “sitting on top of the 
world.” Their deposits have in- 
creased 100% to 1000% in five 
years. Paradoxically with in- 
terest income per $1 of deposits 
at the lowest point in history, 
over-all banking income, gross 
and net, per $1 of capital funds 
in 1945 was at the highest point 
in history. 
Unfortunately, however, this 
situation has caused many bank- 
ers to become complacent as to 
the future. There has been talk, 
for example, of reducing checking 
account service charges; and 
quite a number of banks have 
quietly discontinued such charges, 
as a means of eliminating “em- 
barrassing profits.” Certain of 
these bankers, at least, have over- 
looked the fact that their present 
affluence is not the result of any 


Based on a talk made before the 60th 
Annual Convention of the Michigan 
Bankers Association last June. 


special brand of foresight and 
good management, but that it 
should be credited almost entirely 
to the accident of War, which 
brought with it something of a 
“windfall” in the form of interest 
income and “trading profits” on 
a flood of U. S. Government 
securities, unprecedented recov- 
eries on charged-off assets, and so 
on. 

Isn’t it about time that we 
looked facts in the face concern- 
ing the continuance of these prof- 
its, and of the future earning 
power of our banks? For ex- 
ample, the banking system will be 
the permanent custodian of pos- 
sibly 60% of the National Debt. 
The present $5 billion cost of 
servicing the Debt is only a little 
less than the total pre-War na- 
tional budget. Banks have al- 
ready been accused of being “the 
only business whose war-profits 
did not stop with the ending of 
the war, but will go on, and on, 


623 
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with the poor taxpayer footing 
the bill.” 


Thus, it is inevitable that, 


sooner or later, banks again will 


become a symbol of the rich prey- 
ing upon the poor, and as such 
they will be @ political target for 
years to come. Washington, in 
fact, is flooded with plans for 
reducing, by special taxation or 
by other means, the amount of 
interest that a bank may retain 
from its investment in the Na- 
tional Debt, and even threaten- 
ing to eliminate the payment of 
such interest to commercial banks 
altogether. The strong trend in 
this direction is shown by the 
fact that, as recently as last June, 
the Federal Reserve Board re- 
quested congress to give it author- 
ity: (1) To place a ceiling on the 
amount of long term marketable 
securities, both public and pri- 
vate, that any commercial bank 
may hold against its net demand 
deposits; (2) To require these 
banks to hold a specified percent- 
age of short term government 
securities as secondary reserves 
against their net demand deposits ; 
and, (3) To raise reserve require- 
ments further, but within some 
specified limit, against net demand 
deposits. Some time previously, 
a Federal Reserve official, an 
authority on government finance, 
proposed that bank-held govern- 
ment obligations be paid off with 
Federal Reserve System credits, 
offset by a hike in reserve re- 
quirements, with a very low rate, 
to no rate, of interest to be al- 
- lowed on these balances. His 


comment was, “the government is 
paying the banks too high a price 
for making relatively riskless 
loans.” 


Not All Banks Show Excessive 
Profits 


But, not all banks are earn- 
ing excessive profits. In fact, 
even today with relatively high 
over-all profits, the demand de- 
posits, or checking, departments 
of most of the banks are being 
operated at a loss. With so much 
agitation over excessive banking 
profits, that is a most important 
fact for us all to consider. The 
INTEREST income received by 
thousands of banks is definitely 
inadequate for their immediate 
and future needs, and must be 
supplemented by trading profits, 
recoveries, and service charges, to 
keep them from operating in the 
red. In considering this whole 
system of costs, we must remem- 
ber that salaries paid to bank 
officers and employees are noto- 
riously lower than these faithful 
workers might obtain—with one- 
half the effort and little of the 
responsibility—in other lines of 
business, or even as ordinary 
laborers. A “job in a bank” has 
lost much of its glamour. 

For a_ preview of. what lies 
ahead, witness the increasing num- 
ber of strenuous attempts being 
made to unionize banks. Such 
a campaign in a St. Louis bank, 
which ultimately failed, did, how- 
ever, result in an announcement 
that salary increases, amounting 
to 484% of what they were earn- 
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ing in 1941, had been granted 
to 700 employees of the bank. 
This incident followed publica- 
tion, only a short time before, of 
reports that “it is the administra- 
tion’s plan to permit an increase 
gradually of up to 50% in the 
general wage scale.” ‘This means, 
of course, that all bank labor and 
operating expense must rise cor- 
respondingly. . . . Thus, many 
banks face the prospect of being 
caught up in the air between hell- 
diving interest income and sky- 
rocketing operating costs, with- 
out a safe landing field anywhere 
in sight. 


Increased Efficiency Essential 
Trite as it may appear, there 


is only one answer to this all-im-~ 


portant banking problem, Banks 
MUST be operated be operated 
MORE EFFICIENTLY from 
now on! ... Which means, in 
plain words, that even today few 
banks are beimg managed with 
real efficiency. 

For example, how many bank- 
ers are there who have even a 
reasonably accurate idea as to 
HOW they have made a profit, 
or WHERE they have experienced 
a loss, excepting as one or the 
other shows up as a black or red 
total in the undivided profits ac- 
count at the end of the year? Is 
that efficient management? 


To be a little more specific: Al- 
though bankers demand proof 
from prospective borrowers as to 
their ability to employ borrowed 
funds at a profit, it is a strange 
paradox that so few bankers can 


tell how much their demand or 
time deposits (borrowed money) 
are really costing THEM—or 
what profits, or losses, are attri- 
butable to such borrowed funds. 
Most bankers would be chagrined 
to learn that they are, today, 
paying 6% to 10% interest 
(earnings credits plus unrecovered 
costs) on a considerable volume 
of their “one day” deposit 
balances. . . . Is THAT efficient 
management ? 


The banking business is full of 
such paradoxes. For example, 
checking account service is A 
NECESSITY to “The Big 
Store,” and is merely A CON- 
VENIENCE to a clerk in that 
store. But, virtually all banks 
ASSUME that ‘“‘a-checking-ac- 
count-is-a-checking-account,” and 
insist that the clerk pay the 
same, or even a higher, “readiness- 
to-serve,” or “maintenance,” fee 
than 'The Big Store itself pays. 
When one considers that 50% to 
75% of the average bank’s 
equipment, labor, and expense, 
are made necessary by the re- 
quirements - of 5% to 20% of 
the bank’s list of depositors, 
doesn’t a “maintenance” or 
“readiness-to-serve” charge of 
25c, 50c, or $1.00, on the month- 
ly account analysis sheet of The 
Big Store become somewhat ri- 
diculous? 


Again, the clerk will make an 
average of only 2 deposits a 
month. The Big Store may make 
50 deposits. The bank will charge 
the clerk 5 cents, say, “to cover 
the cost of handling each depo- 
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sit,” containing his single salary 
check. The bank will charge The 
Big Store 5 cents “to cover the 
cost of hadling each deposit,” 
which may contain 100 items and 
hundreds to thousands of dollars 
in currency. . . Why shouldn’t 
the clerk who makes up his own 
and The Big Store’s deposits 
wonder at such inconsistencies in 
the determination of the bank’s 
costs, and in its application of 
charges? .°. . Is that equitable 
and efficient management? . . .Is 
there any wonder that inquiries 
into bank service charges have 
been demanded in various state 
legislatures, and in Congress? 


An Appeal for “Help” 


Back in June, 1942, when 
government restrictions were 
being imposed on new bank loans, 
and campaigns urging everyone 
to “get out of debt” were result- 
ing in a rapid deterioration of 
banking income, one of my clients, 
the president of “The National 
State Bank,” a $2,000,000 bank 
in a smal] industrial-farm town 
of 8,000, appealed for “help!” 
The last paragraph of his letter 
read: “I know this is restricting 
you, but is there any plan you 
can suggest whereby we can in- 
crease our income from service 
charges, or otherwise, to cover 
this income deficiency, and leave 
us a reasonable profit?” 

Although I had been studying 
banking costs, and applying 
service charges in banks with 
which I had been officially con- 
nected since 1910, and although 


since 1920 I had cooperated with 
more than 4,000 banks to inter- 
pret hundreds of different service 
charge plans to their depositors, 
I was forced to reply that I didn’t 
know the answer. But, this 
banker’s predicament, and the 
realization that shrinking income 
from loans and other wartime-in- 
duced conditions were then caus- 
ing gray hairs to appear on many 
bankers’ heads, resulted in my 
decision to devote “the next two 
months” to an intensive study of 
bank costs, service charges, and 
so on. The inquiring banker 
agreed to supply me with the es- 
sential data that would help me 
to help him, and many other 
bankers have cooperated. . . The 
two-month study assignment 
stretched into six months; one 
year; two years; three years; and 
I am now marking the fourth an- 
niversary of the start of these 
special labors. 


This study has developed scores 
of facts that should SHOCK every 
banker to a realization as to just 
how inefficiently most banks are 
being managed, and how ill-pre- 
pared they are, in many respects, 
to meet bank operating require- 
ments in the critical years of 
changing economic, political, and 
sociological, conditions that lie 
ahead. 

In the first place, while the 
average bankers does not know 
definitely, whether he is mak- 
ing a profit, or is experienc- 
ing loss, in the operation of 
his Checking department . . . or 
what it costs his bank to cash 
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an out-of-town check for $10, or 
one for $1,000 .. . or, what in- 
terest rate his bank is actually 
justified in paying Savings de- 
positors . . . or, if he can make 
money on a mortgage loan at 
4% ... he looks upon cost ac- 
counting as “bothersome,” and 
“not necessary” to the successful 
management of HIS bank. 


Why Bother About Costs? 


“Why should I bother about 
costs?” he argues. “Our bank is 
paying good dividends, and ex- 
cess profits’ taxes. Our deposits 
have tripled, and we’re solidly in 
the black. Perhaps we couldn’t 
point to every ‘technical’ profit or 
loss in operating ‘this’ depart- 
ment, or in handling ‘that’ item, 
but if we are making money on 
the over-all operation of our busi- 
ness, why should we start ‘count- 
ing pennies’ now?” 

On the other hand, the banker 
would consider any manufacturer 
as “not-quite-all-there,” business- 
wise, who, knowing nothing at all 
about HIS. costs, should attempt 
to operate the business BY GIV- 
ING HALF OF ITS PRODUCTS 
AWAY, and then to fix prices on 
the remaining products on the 
basis of competitors’ prices, and 
on “what the tnaffic will bear.” 
The banker would properly re- 
fuse to risk any considerable sums 
of money with such a borrower. 

. Conversely, the question 


might be asked, “Why should | 


depositors risk any considerable 
sums of THEIR money with any 
banker who operates HIS busi- 


ness on identically that. same 
basis?” 

Sound accounting practice— 
which is vastly more important 
than “counting pennies,” or main- 
taining accurate bookkeeping re- 
cords—is expected of a bank as a 
matter of course. Without the 
knowledge provided by INTELLI-- 
GENT cost accounting, bank 
management acts uncertainly, in- 
efficiently, and makes many serious: 
mistakes, since it has no basis 
on which to excercise sound judg- 
ment. It is relatively easy for 
THAT kind of bank to fade out 
of the picture, as the record of 
more than 20,000 closed banks in 
the past 25 years will testify. 
Intelligent cost accounting is m- 
telligent management. 


No Scientific Cost Formula 


The average banker, however, 
is not altogether to blame for his 
confused thinking on the subjects 
of cost-accounting, and whether, 
or what, or how, he should charge 
for his various “products,” or 
services. Our ‘study revealed the 
fact, for instance, that although 
General Motors, U. S. Steel, even 
the O.P.A. for establishing “ceil- 
ing prices,” employ what is known 
as “standard cost formulas,” that 
may be applied to all Industry, no 
really scientific formula for fix- 
ing costs and determining the 
source of profits, or losses, has 
ever been established for banks. 

Actually, there are many 
reasons why no sound “standard 
cost formula” has ever been estab- 
lished for Banks, and why all 





efforts to solve the problem of 
checking account service charges 
have just as consistently failed. 
. . . During the past 25 years, 
for example, an amazing total 
of several thousand, local, coun- 
try, group, state, and national 
banking committees and commis- 
sions have been appointed; in 
nearly every case with instruc- 


tions to “Find a SIMPLE 


answer!” to these twin problems. 


It is important to note that 
throughout this quarter of a cen- 
tury the efforts of these thousands 
of committees, as well as of in- 
dividual banks, have been centered 
on finding a “simple” answer. It 
should be obvious, however, that 
before we can “simplify” a prob- 
lem, we must first KNOW, within 
reason, the REAL answer... . 
Because this basic principle has 
been persistently ignored, the 
(overly-) “simplified” cost anal- 
yses and service charge formulas 
developed by the various com- 
mittees, and by the banks, have 
failed to meet the needs of the 
banks for imcreased come, 
WHEN INCREASED INCOME 
WAS REALLY NEEDED, and 
they have been supplanted by 
other—and still other—SIMPLE, 
but equally inefficient plans, cer- 
tain to be rejected sooner or later. 
Some banks have employed more 
than ten different service charge 
formulas, but not one of which 
was fundamentally sound, even 
though presumed to have been 
based upon the individual bank’s 
“costs.” 

It is regrettable that the efforts 
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being made today still give this 
mistaken overemphasis to “sim- 
plicity.” For example, in a 
recent group operation, the 
largest of the kind ever under- 
taken by a banking committee, 
the “costs” of 3,000 “country 
banks” in 1944, and 5,000 banks 
in 1945, were “analyzed free of 
charge by the Committee.” For 
this purpose the Committee em- 
ployed a “simplified formula,” 
(the details of which were not 
revealed to the participating 
banks), calling for “only a few 
figures, requiring little or no 
work,” from each bank. . . . In 
due time the officers of the 3,000 
banks received tabulations from 
the Committee, purporting to 
reveal, accurately, on a “Time 
Plan” basis, the “cost of hand- 
ling” to each bank of On-Us 
checks, deposits, and other items 
of activity; the cost of loans and 
investments ; the “profit” or “loss” 
resulting from the operation of 
the Checking, Savings, and other 
departments; as well as a figure 
indicating the “efficiency rating 
of the bank’s staff.” All of which 
is slightly reminiscent of the old- 
time “doctor” who advertised, “I 
will diagnose and prescribe for 
your every ill, if you will but send 
me a lock of your hair.” 


Information Too Scanty 


Inevitably, however, the figures 
based on such scanty information, 
do not represent even reasonable 
approximations of the ACTUAL 
costs of the participating banks, 
their profits, or losses—or of the 
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“efficiency” of the respective bank 
staffs. 

For example, Bank A, with 
$1,925,000, and Bank B, with 
$1,410,000 average deposits dur- 
ing 1944, were two participating 
banks, located on opposite street 
‘ corners of the same town. The 
two banks paid about the same 
scale of salaries to employees for 
comparable work. Yet, the Com- 
mittee’s analysis shows the profit- 
less “cost” of an On-Us check to 
be 10.2 cents for Bank A, and 
5.7 cents for Bank B. “Deposit 
Tickets” were indicated as cost- 
ing exactly two times as much 
as On-Us checks, or 20.4 cents 
and 11.4 cents, respectively ; with 
no distinction being made between 
single and multiple-item deposits. 
The “costs” of all other items of 
activity employed, as well as the 
“costs” of making loans and hand- 
ling investments, showed exactly 
the same uniform spread, with 
Bank A always on the high-cost 
end. . . . Can you imagine the 
problem these two banks face in 
trying to devise and reconcile a 
service charge program that will 
FULLY RECOVER such “costs,” 
PLUS NECESSARY MINIMUM 
PROFIT, so that all depositors 
in both banks will feel that they 
have been fairly treated, and still 
avoid any possible charge that 
the banks, in collaborating, are 
not infringing on Federal anti- 
trust laws? . . . It just can’t be 
done under this, or under any 
other of the hundreds of “sim- 
plified cost-finding” and service 
charge plans so far devised. They 
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are so “simple” that they are 
grossly inequitable, as well as 
being inadequate. 

On the other hand, we found 
in our study that, basically, banks 
are much more alike than com- 
petitors in probably any other 
line of business. Furthermore, 
checking department operations, 
as between banks throughout the 
country, are much more nearly 
standardized than those in any 
non-integrated mass-production 
industry we know of. There is 
no valid reason why the activity 
costs of one reasonably well- 
operated bank should vary wide- 
ly from those of some other rea- 
sonably well-operated bank. 


a 


as 


Stop Watch Studies 


By way of contrast to the Com- 
mittee’s findings, therefore, based 
on real STOP WATCH studies, 
and on scientific distribution of 
all other costs, in the “National 
State Bank” we found that a 
$100 On-Us check, for example, 
if cashed, actually cost the bank 
9.67 cents; but tf deposited the 
bank’s total cost, including a 
proper share of the general bank 
overhead, was only 3.67 cents; 
or, if received m-mail, the cost 
dropped still further to 2.87 
cents. . . . In other words, we 
found that THE REAL COST 
of an On-Us check, or of any 
other activity item, depends upon 
how it is received into the bank, 


-who handles it, the average time 


required to complete’ a 
operation, and so on. 
The Committee’s formula makes 


given 
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no such distinctions. Like all 
other attempts to (overly-) sim- 
plify cost and profit analyses, in- 
stead of being based upon sound 
principles, the Committee formula 
is founded strictly upon highly 
‘unscientific “suppositions.” Thus, 
under the Committee formula, 
ALL bank expense, (including 
even deposit insurance, taxes, 
stationery, etc,), is divided by 
the number of “minutes worked” 
by all officers and employees dur- 
ing the year, to. obtain an AS- 
SUMED “cost per minute of 
operating the bank.” The Com- 
mittee formula then asswmes that 
it requires “2 minutes” to 
“handle” an On-Us check; 4 
minutes to handle a Deposit 
Ticket; 10 minutes a month to 
“maintain” a checking account; 
25 minutes to handle an Unse- 
cured Note; 100 minutes for each 
issue of U. S. Bonds ON THE 
BANK’S BOOKS AT THE END 
OF THE YEAR; 300 minutes 
for any Other Bond (ditto) ; and 
so on. Ignoring the fact that 
banks, officers and employees, all 
differ greatly in characteristics 
and in individual efficiency, the 
Committee’s “Time Plan” thus 
resolves itself into something not 
arrived at by actual time studies. 


A Disservice to Banking 


I am commenting at some 
length on this plan only because 
the prestige of the Committee, and 
of the organization sponsoring it, 
is such that its findings and recom- 
mendations are accepted by the 
thousands of participating banks, 


and by many others, as authori- 
tative and final. However, instead 
of performing a very valuable 
SERVICE for the banks of the 
country, the Committee, though 
sincere, by reason of its adop- 
tion of this particular “cost 
formula,” is actually rendering 
all banking a DISSERVICE, 
with many unanticipated serious 
results. Therefore, any plan so 
vital to banking economy should 
be subjected to the most searching 
analysis. 

The necessity for this can be 
shown by the following example: 
Bank A, one of the two banks I 
have just mentioned, was notified 
by the Committee (still with no 
accompanying information as to 
the formula employed, for the 
purpose of self-checking) that its 
TOTAL costs for “handling” and 
servicing an average of $1,201,- 
000 “U. S. Bonds,” AMOUNTED 
TO JUST $192 FOR THE 
YEAR—equal to .016%, or a 
mere 1.6 cents per $100 per year. 
. . . Actually, Bank A had en- 
gaged in considerable “trading in 
U. S. Bonds that year, and the 
$1,201,000 average of U. S. 
Bills, Certificates, and Bonds (no 
distinction having been made in 
the Committee analysis) consti- 
ted 84% of that bank’s total in- 
vested funds. . 

Again by way of contrast, in 
our more scientific analysis of the 
National State Bank’s costs we 
found that, exclusive of losses, it 
cost this bank an average of 
2.16% (that is, $2.16 per $100 
per year) to invest the bank’s 
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funds in Loans and Discounts; 
.22% (or $.22 per $100) in U. 
S. Bills and Certificates; and 
40% or $.40 per $100 per year, 
in U. S. Bonds—OR 25 TIMES 
THE INVESTMENT COST 
FIGURE REPORTED BY THE 
COMMITTEE, based on its for- 
mula. . . . Furthermore, and con- 
trary to the Committee’s report, 
we found that AS THE BANK’S 
INVESTMENTS ARE CON- 
CENTRATED IN GOVERN- 
MENT ISSUES, the bank’s costs 
per $100 to service the govern- 
ments rise very rapidly, since 
“overhead” is no respecter of 
“kinds” of investments. Even if 
Bank A’s average $1,201,000 in- 
vestments in “government bonds” 
had been made, serviced, and 
cashed, out in the vacant lot next 
door by the assistant bookkeeper, 
working only part time, the cost 
to the bank still would have ex- 
ceeded $192 for the year... 


With Federal Reserve and 
Government economists wsing 
sharp pencils to determine the 
lowest possible figure at which the 
banks might be able to carry the 
bulk of the National Debt, and 
with crackpots and politicians 
ready to seize upon anything 
which could be used against the 
banks, the acceptance of the Com- 
mittee’s investment cost figures as 
authoritative, might well prove to 
be DISASTROUS. 


Sound Formula Needed 


Actually, every loan and in- 
vestment is handled at a some- 
what different expenditure of 


time, and of direct and indirect 
expense. Since it is utterly im- 
possible to keep detailed time and 
cost records on each individual 
loan or investment, or on any 
other banking item or operation, 
we are forced to resort to 
“formulas” that will determine 
these costs on an “average” basis 
in the most equitable manner pos- 
sible. The accuracy of our 
answers depends wpon the sound- 
ness of our formulas. If we try 
to employ  overly-simplified 
formulas that do not take imto 
account all pertinent, computable 
factors, the answers we get will 
not sufficiently reflect the actual 
costs. We lose confidence in them, 
and they lose their usefulness to 
us. It is on the score of over- 
simplification that so many efforts 
to resolve the problem of “con- 
version costs” (cost of investing 
funds, and of getting them back) 
have failed, just as such efforts 
for twenty-five years failed to sim- 
plify and to solve the problem of 
checking account service charges. 
Matters have reached such a pass 
that we find, everywhere, the in- 
dividual bamker’s ideas with res- 
pect to costs and service charges 
in a state of utter confusion. No- 
body seems to know which is right 
or what is wrong. 

In the face of this situation, I 
need offer no apology for having 
developed a special system of anal- 
yses of income and costs for the 
National State Bank, that rep- 
resents in many respects a funda- 
mental departure from the for- 
mulas employed heretofore for 





632 


determining the REAL sources of 
a bank’s profits, or losses, and 
for establishing definite methods 
that will assure the full recovery 
of all proper costs, plus a reason- 
able profit, in every department 
of the bank. 

We had but one impelling idea 
in making this analysis for the 
National State Bank: “Ezactly 
where is this bank making a 
profit , or losmg money?—and 
exactly how much?” When we 
started, however, it was not our 
intention to set up anything un- 
usual in the way of a cost-finding 


system. On the other hand, since. 


the methods employed by banks 
generally did not provide us with 
data either in the form or with 
the accuracy required, we had no 
alternative but to work out special 
formulas to meet our need... . 
That wasn’t exactly easy; as the 
passage of nearly four years of 
steady labors in these efforts to 
date will attest. . . The limited 
space available permits me to 
mention only a few of the hun- 
dreds of interesting, vital, and 
even shocking facts, uncovered in 
this search for truth... . 


Unaware of Losses 


For example, my study has 
thoroughly established the fact 
that thousands of banks for years 
have been experiencing heavy 
losses in the operation of their 
Checking departments—and have 
been totally wnaware-that they 
have had ANY loss! 

The National State Bank, with 
1913 depositors and $1,217,280 
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of normal average Checking 
balances, should have recovered 
$29,702 by means of “service 
charges” during the year of our 
analysis, in lieu of other income. 
Of this amount, $13,005 repre- 
sented minimum profit required 
from checking department opera- 
tion, as determined in a simple, 
but scientific manner. Another 
$7,739 represented the bank’s 
actual LOSS in operating its 
checking department that year, 
although the bank’s management 
did not know that it had ex- 
perienced a loss. .. . Nor, did the 
bank’s management know that 
this loss had been countered, in 
part, by $6,553 profit from the 
operation of the Savings depart- 
ment ($795,368 in deposits) ; and, 
in part, from $6,334 recoveries on 
charged-off assets. . . Actually, 
the bank’s officers were aware only 
of the fact that the bank’s books 
at the end of the year had showed 
an OVER-ALL profit “of only 
$3,353.” It was the small size of 
the over-all profit that worried 
them; not the source or compo- 
sition of that figure. . . During the 
year the bank had considered dis- 
continuing the payment of interest 
to Savings depositors. Had this 
gone through, the effect would 
have been to require the Savings 
depositors to pay for the losses 
incurred in providing service for 
Checking account patrons. .. . 

Now, this cannot be taken as 
an isolated instance. Sad to say, 
it is typical of the manner in 
which many banks are still being 
managed. All banks MUST have 
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a more efficient kind of manage- 
ment than this, if they are fo 
meet the problems with which 
they are faced in the years ahead. 
Otherwise, history will repeat, 
and many more banks will find 
it impossible to survive. 


Most Service Charge Systems In- 
efficient 

When one realizes that few 
banks have ever recovered as 
much as $8,000 service costs per 
year on $1,000,000 of demand 
deposits, with the average bank 
recovering less than half that 
amount, we begin to appreciate 
the extreme inefficiency of prevail- 
ing service charge methods, and 
the problem which the National 
State Bank had to meet in try- 
ing to recover $29,702 by means 
of service charges from its check- 
ing account patrons. 

However, this was not as dif- 
ficult as it appears. Having 
determined the amount of the 
bank’s net income from the use 
of demand deposit funds, and the 
costs of its various banking oper- 
ations, by reasonably simple, but, 
nevertheless, highly efficient for- 
mulas, we were able to compute 
the profit or loss resulting, from 
the operation of the Checking 
department, and of each and every 
depositor’s account. . . It was, 
then, simply a matter of charg- 
ing each depositor for any LOSS 
experienced (real, not assumed) 
in handling his account each 
month; with the debit ticket in- 
corporating a detailed statement 
of transactions for convenient 
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audit by the depositor. It was 
here that LEGITIMATE simpili- 
fication, in formulas nad methods, 
paid real dividends, since the more 
scientific methods required only 
a few more “girl-hours” to re- 
cover the $29,702 in EXCESS 
SERVICE COSTS, than had been 
devoted previously toward obtain- 
ing $8,701 from highly inequit- 
able SERVICE CHARGES... . 
Besides, and strange to say, 45% 
of the depositors actually paid 
LESS for the privilege of carry- 
ing a Checking account than be- 
fore. For example, these deposit- 
ors found that they were being 
assessed only $.30, instead of 
$.75, a month, as a basic “main- 
tenance” charge. The $.30 rep- 
resented the COST TO THE 
BANK, PLUS A MINIMUM 
REQUIRED PROFIT, while the 
$.75 was little more than a 
“penalty” maintenance charge, ar- 
rived at by no special formula, or 
reasoning process. . . The same 
scientific methods were employed 
to fix 3 cents as the “recoverable 
cost” of an On-Us check; 3 cents 
for a Deposit Ticket, and so on. 
Yes, those “3 cents” figures are 
correctly stated, in spite of the 
fact that the National State Bank 
was then known as a “high cost” 
bank. In other words, it wasn’t 
necessary to “load” (overload) 
the “selling price” of the more ob- 
vious items of activity (as has 
been required under every “sim- 
plified service charge plan” that 


-we have ever seen) to enable us 


to boost our cash income from 
“service charges” by more than 
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240%... .Not only is it necessary 
to keep activity charges low, so 
as to encourage more and more 
activity, and thereby more in- 
come, but it is to be remembered 
that we have entered the so-called 
“age of the common man.” Any 
tendency on the part of banks 
to overcharge, or to discourage 
the business of “the little fellow,” 
is likely to have uncomfortable 
repercussion for all bankers. 

I could detail scores of falla- 
cious ideas, outmoded “established 
banking policies,” and inefficient 
and inequitable practices, which 
my study shows are costing even 
the under-$1,000,000 “country” 
banks many thousands of dollars 
each year. 


Banks Must “Know Their Costs” 


These matters have been very 
near to my heart for some 36 of 
the 40 years I have been working 
as a banker, and for bankers. 
These remarks may be regarded 
as a personal protest against 
what I believe are the wrong 
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trends, the wrong approaches, 
and the wrong methods that are 
being employed in worse than use- 
less efforts that do not help, and 
do not solve, cost-finding and 
service charge problems. Bank- 
ing problems of the present, and 
foreseeable future, are far too 
important to be treated by dilet- 
tante methods. I am particular- 
ly set against the idea of worship- 
ping the false god of “simplicity.” 
We must work with facts—ALL 
of the facts—and have accuracy 
and truth as our goals. I have 
demonstrated that a complete sys- 
tem for analyzing and controlling 
bank income, costs, and profits, 
can be produced which includes 
all necessary factors, and which 
still is sufficiently simple in char- 
acter as to be well within the men- 
tal capacity of even the smallest 
“country” banker. 

In closing I want to repeat that 
there never was a time in Ameri- 
can banking when it was more 
important than it is NOW, for 
bankers to KNOW HOW TO 
RECOVER THEIR COSTS. 
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Indorser Liable Where Implied Waiver of Notice 
of Presentment and Dishonor of Note 


A person placing his signature upon an instrument other 
than as maker, drawer or acceptor is deemed to be an indorser, 
unless he clearly indicates by appropriate words his intention 
to be bound in some other capacity. Generally, presentment 
for payment to the maker must be made and notice of dishonor 
of a negotiable instrument must be given to an indorser to 
charge him with liability on the instrument. However, under 
provisions of Georgia Negotiable Instruments Law present- 
ment and notice of dishonor may be dispensed with or waived 
under certain conditions. This was decided by the Court of 
Appeals of Georgia in the case of Murray v. Anderson, 38 
S. E. Rep. (2d) 181. 

Where an indorser (of a promissory note executed by a 
corporation), who, at the time he indorsed the instrument, was 
president of the corporation and as such executed the note 
for the maker, and who was acting managing officer of the 
business of the corporation and the majority stockholder 
therein, and who had under his own control and management 
all the assets and all the business of the corporation, and whose 
duty it was to see that funds were provided for its payment 
and the note paid, and where the note was payable on demand 
and several credits had been made on the note within less. 
than a year after its execution, it was held that president of 
the corporation as such indorser was charged with such 
knowledge of presentment and notice of dishonor as to render 
him liable on said instrument as indorser. 

It was further held that under the provisions of the Ne- 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 674-709. 
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gotiable Instruments Law of Georgia notice of presentment 
and dishonor of the note was not required to be given to the 
indorser where he already had knowledge of such matters. 
There was an implied waiver by the indorser of present- 
ment and notice of dishonor of the note sued on, and the trial 
judge erred in sustaining the demurrer and dismissing the 


action. 
‘The court in its opinion stated: 


1. The note sued on in the present case is made payable to the 
order of E. B. Murray and is signed “Adams-Swirles Cotton Mills, 
by J. T. Adams, Pres.,” on the front of the note, and the name “J. T. 
Adams” is written across the back of the note. Under the provisions 
of the Negotiable Instruments Law, Code, § 14-604, “A person placing 
his signature upon an instrument other than as maker, drawer, or 
acceptor is deemed to be an indorser, unless he clearly indicates by 
appropriate words his intention to be bound in some other capacity.” 
J. T. Adams in signing his name across the back of the note did not 
indicate by appropriate words his intention to be bound thereon in 
some other capacity than as indorser, and, under the law and the facts 
appearing from the plaintiff’s petition, the defendant Adams is to 
be deemed an indorser and will be dealt with as such in determining 
this case. 

2. Code, § 14-605, provides, “Where a person, not otherwise a 
party to an instrument, places thereon his signature in blank before 
delivering, he is liable as indorser, in accordance with the following 
rules: (1) If the instrument is payable to the order of a third person, 
he is liable to the payee and to all subsequent parties. ...” It appears 
from the petition that E. B. Murray, the payee of the note, is dead, 
and the suit is by the administratrix of his estate against the guardian 
of J. T. Adams. The Adams-Swirle Cotton Mills, a corporation, had 
been dissolved and its charter surrendered to the State more than 
three years before the filing of the petition in this case and that is 
the reason alleged in the petition for not making the corporation a 
party defendant. “Presentment for payment is not necessary in order 
to charge the person primarily liable on the instrument; but if the 
instrument is, by its terms, payable at a special place, and he is able 
and willing to pay it there at maturity, such ability and willingness 
are equivalent to a tender of payment upon his part. Except as 
herein otherwise provided, presentment for payment is necessary in 
order to charge the drawer and indorsers.” Code, § 14-701. The 
note sued on is due on demand, and Code, § 14-702, provides: “Where 
it is payable on demand, presentment must be made within a reasonable 
time after its issue, except that in case of a bill of exchange, present- 
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ment for payment will be sufficient if made within a reasonable time 
after the last negotiation thereof.” Code, §§ 14-703, 14-704, 14- 
705, and 14-706, provide by whom, when, where and how presentment 
must be made. Code, § 14-801, declares: “Except as herein other- 
wise provided, when a negotiable instrument has been dishonored by 
nonacceptance or nonpayment, notice of dishonor must be given to the 
drawer and to each indorser, and any drawer or indorser to whom 
such notice is not given is discharged.” 

The defendant in error contends that it does not appear any- 
where in the plaintiff’s petition, that the note was presented for pay- 
ment to the Adams-Swirles Cotton Mills, the maker of the same, 
that payment was refused, and that notice of dishonor of the note was 
given to the defendant’s ward, as required by law, in order to bind 
him as indorser thereon; and, therefore, his demurrer to the petition 
to this effect was properly sustained by the court. The defendant’s 
contention in this respect, under the general rules set forth in the 
Negotiable Instruments Law relative thereto, is sound and the judg- 
ment sustaining the demurrer and dismissing the action should be 
affirmed, unless the facts alleged in the petition and what appears 
therefrom, take the case without these general rules. 

3. The plaintiff in error contends that her petition shows that 
presentment and notice of dishonor were waived by the defendant and 
that the case made by her petition comes squarely within the princi- 
ple ruled by the Supreme Court in the case of Hull v. Myers, 90 Ga. 
674, 16 S.E. 653, and within the provisions of the Negotiable In- 
struments Law, wherein presentment and notice of dishonor of nego- 
tiable instruments are dispensed with under certain conditions. Let 
us first look to the provisions of the Negotiable Instruments Law 
as embodied in our code, where presentment and notice of dishonor 
are dispensed with or not required in order to charge an indorser. 
Code, § 14-711, states: “Presentment for payment is not required 
in order to charge an indorser, where the instrument was made or 
accepted for his ~-commodation and he has no reason to expect that 
the instrument will be paid if presented.”; and § 14-713: “Present- 
ment for payment is dispensed with: . . . (3) By waiver of present- 
ment, expressed or implied.” And § 14-714: “The instrument is 
dishonored by nonpayment when: (1) It is duly presented for pay- 
ment and payment is refused or cannot be obtained; or (2) Present- 
ment is excused and the instrument is overdue and unpaid.” And 
§ 14-821: “Notice of dishonor may be waived, either before the time 
of giving notice has arrived, or after the omission to give due notice, 
and the waiver may be express or. implied.” And § 14-827: “Notice 
of dishonor is not required to be given to an indorser in either of the 
following cases: . . . (2) Where the indorser is the person to whom 
the instrument is presented for payment; (3) Where the instrument 
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was made or accepted for his accommodation.” So it will be observed 
that presentment and notice of dishonor may be dispensed with or 
waived under certain conditions, under the provisions of the Nego- 
tiable Instruments Law adopted in this State, and the waiver may 
be expressed or implied. 

4. There is no express waiver in the note sued on, but the plain- 
tiff contends that the case made by the amended petition shows an 
implied waiver of presentment and notice of dishonor. The plaintiff’s 
petition as amended shows that at the time J. T. Adams indorsed 
the note sued on he was the president of Adams-Swirles Cotton Mills, 
the maker of the note, and as such president executed the note for 
the maker; that he was the acting managing officer of the business 
of said corporation, that he was the majority stockholder of the 
corporation and had under his own control and management all the 
assets and business of Adams-Swirles Cotton Mills, that it was his duty 
to see that funds were provided for the payment of the note and to 
see that the note was paid. Under these allegations, Adams knew 
everything about this note that the corporation knew. If it. was 
presented for payment, the reasonable inference is that it was pre- 
sented to him, because he was in complete control of the management, 
assets and business of the corporation and it was his duty to see that 
funds were provided for the payment of this note and to see that the 
note was paid. ‘The note was for the principal sum of $15,000, with 
interest from date at 8% per annum, and was dated September 30, 
1929, and was payable on demand. Where a note is payable on de- 


mand, presentment must be made within a reasonable time after its” 


issue. Code, § 14-702. It evidently was presented for payment, for 
the following payments are credited on the note: January 9, 1930, 
$7,000; April 7, 1930, $134.23; June 3, 1930, $1,000. No further 
payments were made, and the balance of the note remained unpaid. 

From the allegations of the petition and the legal inferences to be 
drawn therefrom, we think it can be properly said that the note was 
due, it had been presented for payment and was not paid. It was 
dishonored by nonpayment. Who knew about these things? Ac- 
cording to the facts appearing from the plaintiff’s petition, J. T. 
Adams was the person who necessarily had knowledge of all of these 
matters. “The instrument is dishonored by nonpayment when: (1) 
It is duly presented for payment and payment is refused or cannot 
be obtained; or (2) Presentment is excused and the instrument is 
overdue and unpaid,” Code, § 14-714; and notice of dishonor is not 
required to be given to an indorser where the indorser is the person 
to whom the instrument is presented for payment. The last state- 
ment is the second division of Code, § 14-827, above referred to. 
In Whitney v. Chadsey, 216 Mich. 604, 185 N.W. 826, 827, in dealing 
with the identical provision of the Negotiable Instruments Law 
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adopted in that state, in a case similar to the one at bar, the Supreme 
Court of Michigan said, among other things: “As president of the 
company, with sole power to draw checks for the company in payment 
of the note, he was in effect the person to whom the instrument was 
to be presented for payment. The note could not be paid until he 
acted. Occupying this position he already had the knowledge which 
the notice is supposed to have furnished him... His commanding 
position in the affairs of the company and his sole power to make 
payment of the note made the notice to him useless and brought him 
within the second exception to the rule”; and the court quoted 
approvingly from the case of In re Swift, D.C., 106 F. 65, as 
follows: “By section 115, notice of dishonor is not required ‘where 
the indorser is the person to whom the instrument is presented for 
payment.’ ... It is no straining of language to hold that the 
term ‘person to whom the instrument is presented for payment’ 
includes a person to whom the instrument would have to be presented 
if he had not, both as maker and as indorser, waived such present- 
ment.” The second headnote in the Whitney case is as follows: 
“Where the indorser of a note sued on was the president of the com- 
pany giving the note, and payment could only be made through him 
because he only was authorized to sign checks, he was in effect the 
person to whom the instrument was to be presented for payment, 
and under 2 Comp. Laws 1915, § 6156, subd. 2, he was not entitled 
to notice of dishonor to hold him liable as an indorser, since he already 
had the knowledge which the notice is supposed to furnish him.” 
And in Verser v. Sterling Oil & Refining Co., 89 Okl. 114, 213 P. 863, 
864, the Supreme Court of Oklahoma, in dealing with the same pro- 
vision of the Negotiable Instruments Law, said: “At any rate, 
this court is of the opinion that the doctrine announced by the 
Missouri case [Westinghouse Electric & Mfg. Co. v. Hodge, 181 
Mo.App. 232, 167 S.W. 1186] should be followed, and where the 
indorser of a promissory note is the chief officer of the corporation 
which executed the note as the maker and the person upon whom 
formal presentation by creditors of the corporation would have 
to be made of their demands for payment, in such cases notice of 
dishonor is not required to be given to such indorser and is excused by 
the second sub-division of section 7785, Comp.Stat.1921 [48 O.S. 
1941 § 227] ...” We think the plaintiff’s petition as amended shows 
sufficient facts to excuse the giving of notice of dishonor of the note 
in order to charge the indorser with liability thereon. The amended 
petition brings the plaintiff’s case within the exceptions contained in 
the Negotiable Instruments Law enacted in this State, with respect 
to presentment and notice of dishonor, that is, the facts disclosed 
by the petition show an implied waiver of presentment and notice of 
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dishonor on the part of the indorser so as to charge him with liability 
on the note in question. 

5. The plaintiff in error also relies strongly on the decision of 
the Supreme Court in the case of Hull v. Myers, supra, as being con- 
trolling in this case. But the defendant in error contends, among 
other things, that the adoption of the Negotiable Instruments Law in 
this State, in 1924, superseded the ruling in the Hull case and that 
it is no longer the law and is without application in the present case. 
When that decision was rendered in 1892, Code, § 2781 of the Code 
of 1882 was in effect and required that notice of nonpayment, etc., 
of certain negotiable instruments be given to an indorser within a 
reasonable time in order to render him liable on the instrument. The 
present case is not distinguishable on its facts from the Hull case. 
It was there held, among other things, that “accommodation indorsers, 
who represent their insolvent principal in procuring a loan of money 
for the principal’s use upon a promissory note which they cause to be 
made in his name, and which they indorse in their own names, they 
having at the time full control of his business: and all his assets, 
and their relation to him being such as to make it their duty to see 
that the note is povided for and paid at maturity, are not entitled to 
notice of its dishonor.” [90 Ga. 674, 16 S. E. 654.] It was stated 
in that case that a single director, or a minority of directors, indorsing 
a note for the corporation might be entitled to notice of its dishonor, 
for they might have a right to suppose that the note would be paid or 
attended to at maturity. This statement was carried forward and 
referred to by the court in the case of Ennis v. Reynolds, 127 Ga. 
112, 56 S.E. 104, but the latter case is not at all like Hull v. Myers, 
supra, and a statement to this effect was made by the court in the 
Ennis case. 

The defendant in error cites and relies on the case of Massell v. 
Prudential Insurance Company of America, 57 Ga.App. 460, 196 S.E. 
115, 124. That case is distinguishable on its facts from the case at 
bar, as well as from the Hull case. The suit there was on a note 
signed by the Massell Investment Company and indorsed by B. J. 
Massell, L. I. Massell, and S. A. Massell. No pleadings were filed by 
the investment company and B. J. Massell and the case was adjudged 
in default as to them. L. I. and S. A. Massell demurred to the petition 
on the ground that it did not appear from the petition that the note 
was presented for payment or that notice of dishonor of the instru- 
ment was given to the indorsers or that notice of dishonor was dis- 
pensed with. The petition was amended to the effect that the 
indorsers on the note were “officers, stockholders, and/or directors” 
of the Massell Investment Company, and through the corporation 
received all of the consideration of the note. The demurrer was re- 
newed; and this court held that the statement as to receiving the 
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proceeds of the note by reason of the corporation receiving the same 
was a mere conclusion and unauthorized, because title to that fund 
was in the corporation and it was not alleged that the money was 
paid over to the indorsers; and further held that this allegation was 
in conflict with another allegation in which it appeared that the 
indorsers received nothing of value from the transaction. The court 
then held that “The allegation that they were ‘officers, stockholders, 
and/or directors’ of Massell Investment Company, apparently made 
for the purpose of contending that no necessity existed for notice of 
dishonor, is without avail, as it is not shown that they comprise the 
entire membership or a majority thereof, and, without that being 
true, they were entitled to notice,” and cited Ennis v. Reynolds, 
supra, as authority for the ruling. The case at bar is different on 
its facts from the Massell case and is not controlled by the ruling 
there made with respect to notice of dishonor, but comes within the 
principle ruled in the case of Hull v. Myers, supra. At the time the 
decision in the Hull case was rendered, the statute dealt with con- 
tained no exceptions dispensing with notice of protest and dishonor 
of negotiable instruments, but it was then held that where an in- 
dorser occupies and has a similar position and relationship to the 
pincipal maker of the note as the indorser in the present case does, 
he is bound to know everything that the principal could or would 
know, and that notice to him of dishonor of the note was not necessary 
to bind him. The facts of that case took it out of the general rule 
of the then existing statute, as to notice of dishonor; and, in effect, 
the principle there ruled, dispensing with such notice, is now contained 
in the provisions of the Negotiable Instruments Law and has been 
adopted as statute law in this State. 

The law did not then, and does not now, require that notice of 
presentment and dishonor of a negotiable instrument be given to an 
indorser in order to charge him with liability, where he already has 
knowledge of such matters. Where the reason for the rule, under 
the facts, no longer exists, it is not necessary to comply with the 
requirements of such rule. The law does not require a useless thing, 
and it certainly would serve no useful purpose to give an indorser 
notice of something of which he already had knowledge. 

6. The petition as amended shows an implied waiver of present- 
ment and notice of dishonor of the note in question on the part of 
J. T. Adams, and the court erred in sustaining the demurrer and 
dismissing the petition. 

Pursuant to the act of the General Assembly, approved March 8, 
1945, Ga.L.1945, page 232, requiring that the full court consider 
any case in which one of the judges of a division may dissent, this 
case was considered and decided by the court as a whole. 

Judgment reversed. 
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On Motion for Rehearing 


MacINTYRE, Judge (specially concurring). 

One of the contentions of the movant in his motion for a rehearing 
is that “the words ‘is presented for payment,’ as used therein [Code, 
§ 14-827], denote actual presentment, not theoretical or presump- 
tive presentment; and there being no allegation of an actual presenta- 
tion of the note, to the indorser, for payment, in the instant case, the 
decisions complained of were, necessarily, based upon a presumption 
or inference that the note was presented to the indorser for payment 

.” (Brackets mine.) In one paragraph of the petition it is 
sina: “The said note of $15,000.00 is past due and unpaid, with 
the exception of the credits herein shown, and the defendant has 
failed and refused to pay the same.” In another paragraph of the 
petition it is alleged: “More than ten days prior to the institution of 
this suit, to wit on September 30, 1942, your petitioner gave notice 
in terms of the statute of the State of Georgia of her intention to file 
this suit, and to ask judgment for the principal aforesaid, together 
with interest at the rate of eight per cent, per annum, and fifteen per 
cent. attorney’s fees...” I think that these allegations of the 
petition were the equivalent of stating that the indorser or his guard- 
ian had refused to pay the note and also that before bringing the suit 
the plaintiff, only 13 days prior thereto, gave notice in terms of the 
law to the indorser through his guardian that if the note was not 
paid suit would be brought for the principal, interest and attorney’s 
fees. This, I think, will withstand a ground of the general demurrer 
which urges that the note was not presented for payment to the 
indorser. 


‘Waiver of Restrictive Indorsement on Note by 
Transferee Under Collateral Agreement 


Where a promissory note is pledged by the payee to secure 
a loan under a collateral agreement, empowering the lender 
to sell the collateral, a restrictive indorsement on the note 
made by the creditor, holder of the note, is held to be waived 
by the holder’s written assignment for value to a third party 
though unaccompanied by delivery of the note, and such 
assignment vests in the assignee such title to the instrument 
as the assignor had. This was decided in the case of Maryland 
Trust Co. v. Gregory, Supreme Court of Appeals of West 
Virginia, 38 S. E. Rep. (2d) 359. 


NOTE—For similar decisions see-B.L.J. Digest (Fifth Edition) § 697. 
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The court in its opinion stated: 


The note in litigation is dated May 14, 1931, payable four months 
after date for the sum of $700. It was made and signed by defendant, 
I. N. Gregory, and others, and was payable to the order of “The 
Citizens Bank.” ‘The note recites that it is “Negotiable and Payable 
Without Offset at the Citizens Bank.” The Citizens Bank delivered 
the note to Maryland Trust Company to secure certain notes, to 
which were attached concomitant collateral agreements, which pro- 
vided, among other things, that “Any and all of said collateral may 
be held at any time by the holder hereof and treated as security for 
any and all of said obligations. The holder hereof is authorized to 
use, tnansfer, hypothecate or rehypothecate any or all of the said 
collateral; ...” The note is indorsed by the payee with the stamp 
“Pay Any Bank or Banker, or order The Citizen Bank 69-356 Rich- 
wood, W.Va. L. French Herold, Cashier.” The Maryland Trust 
Company indorsed the note with the stamp, “For Collection Only 
Sept. 9, 1931 Pay to the Order of Any Bank or Banker Prior En- 
dorsement Guaranteed Maryland Trust Company, Baltimore, Md. 
Jervis Spencer, Jr., Treasurer.” From the date of the indorsement 
on September 9, 1931, until the alleged assignment to Lawhead on 
December 16, 1942, the trust company owned and held the note, and 
payments were indorsed thereon on November 17, 1933, and at 
various dates to and including December 9, 1941. During the pen- 
dency of the action in the circuit court, and while the note was filed 
in the clerk’s office, Maryland Trust Company, on December 16, 1942, 
assigned to Lawhead, for a valuable consideration, a number of obli- 
gations, including the obligation represented by the note in litigation, 
but the note was never indorsed or delivered to said Lawhead. 

When defendant’s appeal was ready for the second trial, the 
circuit court, on September 17, 1945, dismissed the case upon de- 
fendant’s motion, on the ground that the obligation had been assigned 
by Maryland Trust Company to Lawhead. This was the first term at 
which the purported assignment had been suggested on the record. 

Plaintiff assigns as error the refusal of the trial court to permit 
the assignee pendente lite to prosecute the action in the name of the 
origina] plaintiff, and the dismissal of the action with no right of the 
assignee to revive in his own name. This assignment of error raises 
two questions: (1) May the assignee, C. E. Lawhead, prosecute the 
action upon the note in the name of the original plaintiff, Maryland 
Trust Company; and (2) if he cannot, must the case be dismissed 
with no right to revive the action in his own name? 

The note, being payable “To The Order of” the Citizens Bank, 
was negotiable in its origin. Code, 46-1-1. Such an instrument 
“continues to be negotiable until it has been restrictively indorsed 
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or discharged by payment or otherwise.” Code, 46-83-17. The in- 
dorsement of the Citizens Bank containing, as it does, the words “or 
order” did not serve to alter the negotiability of the note, and the fact 
that the note was hypothecated with the Maryland Trust Company to 
secure a loan with a concomitant collateral agreement did not 
render it non-negotiable. Code, 46-1-5(a). But the indorsement 
of the Maryland Trust Company of the note “For Collection” was a 
restrictive indorsement within the meaning of Code, 46-3-7. Curl v. 
Ingram, 121 W. Va. 763, 6 S.E.2d 483. That indorsement barred 
any further negotiation of the note, and vested title in the indorsee 
for use of the Citizens Bank. 8 Am.Jur., subject, Bills and Notes, 
Section 324; Beutal, Brannan’s Negotiable Instruments Law, 6th 
Ed. 490 to 492, inclusive; 22 Harvard Law Review, 150; Peoples 
Bank of Lewisburg v. Jefferson County Saving Bank, 106 Ala. 524, 
17 So. 728, 54 Am.St.Rep. 59; National Bank of Commerce v. Bosse- 
meyer, 101 Neb. 96, 162 N.W. 503, L.R.A.1917E, 374. But not- 
withstanding the restrictive indorsement, Maryland Trust Company, 
under the provisions of the collateral agreements attached to the notes 
of the Citizens Bank, had the right to sell the Gregory note to Law- 
head. The holder of a negotiable instrument may strike or waive 
any indorsement which is not necessary to his title. Code, 46-3-18; 
Fink v. Scott, 105 W.Va. 523, 143 S.E. 305; 8 Am.Jur., Bills and 
Notes, Section 351. The trust company did the latter. 

Though very little authority is available, it has been held that 
the sale or negotiation for value of commercial paper, after it has 
been indorsed by the holder, with a restrictive indorsement, is a waiver 
of the restriction so as to entitle the purchaser to recover thereon 
as a holder in due course. Continental National Bank & Trust Co. 
v. Stirling, Ida., 140 P.2d 230, 149 A.L.R. 314, and cases cited in 
the A.L.R. annotation on pages 318 to 320, inclusive. 

Of course, the instant note, being past due at the time of assign- 
ment, was not held by Lawhead as a holder in due course. Code, 
46-4-2. Nevertheless he was an assignee for value. Eo instante, 
with the assignment, plaintiff lost title to the note, and thereupon this 
action abated. Under Code, 46-1-19, the transfer of the note for 
value without indorsement or delivery vested Lawhead with the title 
to the note, subject to any existing equities against the transferor. 
Furbee v. Furbee, 117 W.Va. 722, 188 S.E. 123. And the fact 
that the note was lodged in the circuit clerk’s office at the time of 
transfer did not affect the transfer. Watson v. Goldstein, 176 Minn. 
18, 222 N.W. 509; Kent v. Kent, 6 Cal.App. 2d 488, 44 P.2d 445; 
Murray v. Ready, 85 Colo, 544, 277 P. 298; Raines v. Hanzlik, 
130 Kan. 182, 285 P. 637. See generally Beutel, Brannan’s Nego- 
tiable Instruments Law, 6th Ed., 523, 524. 

Were it not for the operation of the statute of limitations, Law- 
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head could have maintained an action on the note under Code, 46-3-19 ; 
but said assignee was not a party to this action. The only remedy 
available to him now is to effect a revivor as provided by Code, 
56-8-5, 8. Such right, under the decision of this Court in the recent 
case of Odland v. Hamrick, 127 W.Va. 206, 32 S.E.2d 629, may be 
asserted at or before the second term next after the entry of the 
mandate of this Court. 

For these reasons we think the trial court erred in dismissing 
the action. Therefore, the judgment is reversed and the case re- 
manded to the circuit court with directions to give the assignee, Law- 
head, the opportunity to revive and prosecute the action in his own 
name, provided the revivor is had not later than the second term after 
entry of the mandate of this Court. 

Reversed and remanded with directions. 


Depositary Liable to Bondholder for Wrongful 
Delivery of Stock on Forged Certificate 


The terms of deposit agreement whereby trust company 
became depositary for the committees for the protection of 
bondholders of property under foreclosure, provided that “in 
case of loss, theft or destruction of any certificate, the applicant 
for a new certificate shall furnish indemnity satisfactory to the 
Depositary and to the Committee.” It was held that said 
terms did not govern or preclude a bondholder from recovery 
against depositary where bondholder’s certificate of stock, al- 
though stolen, was not lost or destroyed but was in hands of 
depositary upon being redeemed upon forged signature of 
bondholder. 

The above provision is applicable to situations where the 
owner of the certificate is unable to produce it, but claims that 
it has been lost, stolen or destroyed, that he is still the right- 
ful owner thereof and that no indorsement or transfer has 
been made. The indemnity is for the protection of the transfer 
agent, trustee or corporation in the event the instrument should 
eventually be produced in the hands of a bona fide owner. 
Such provisions are not applicable where the certificate is 
actually in the possession of the party authorized to make the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 236. 
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transfer, as in the instant case. After depositary trust com- 
pany was furnished with conclusive proof that bondholder’s 
signature on certificate was presented by one who purchased it 
for a sum below face value of bonds in exchange for stock of 
new corporation which had taken over the property upon which 
the bonds had been issued, and which corporation had turned 
said stock to depositary for transfer to owners of certificates 
or their transferees, there was no legal justification for the 
depositary for delivering the certificate of stock to purchaser 
of forged certificate in total disregard of its duty and in viola- 
tion of bondholder’s rights, simply because he failed or refused 
to furnish indemnity under the provisions of deposit agree- 
ment. 

Where depositary could not compel the issuance of any 
further shares of stock it can be held liable in damages for. 
wrongfully delivering stock to purchaser of forged certificate 
who was not the rightful owner of the certificate and whose 
rights were predicated entirely upon a forged instrument of 
which depositary had full knowledge before the shares were 


delivered. Forgery can confer no power nor transfer any right. 
This was decided in the case of Mruk v. Chicago Title & Trust 
Co., Appellate Court of Illinois, 66 N. E. Rep. (2d) 478. 


In its opinion, the court stated as follows: 


In this proceeding the plaintiff, owner of four bonds which he had 
delivered to the defendant, Chicago Title & Trust Co., as depositary 
for the committees for the protection of bondholders of property un- 
der foreclosure, and for which bonds he had received a certificate of 
deposit which was subsequently stolen from him and to which his 
signature had been forged in an assignment thereof, sought relief 
against defendant because it refused to deliver to him certain shares 
of stock in a corporation which had been organized to take over the 
property in exchange for bonds issued to the rightful owners of 
certificates or the lawful transferees thereof. After extended plead- 
ings, embracing some 42 pages of the abstract of record, the court 
entered an order striking plaintiff's fourth amended replication, and 
he having elected to stand thereby, a decree was entered dismissing his 
complaint for want of equity, from which he has taken an appeal. 

The facts admitted by the pleadings disclose that Chicago Title 
& Trust Co., by instrument in writing dated January 27, 1931, be- 
came the depositary for a bondholders’ committee of certain first 
mortgage gold bonds on improved property known as “The Gables.” 
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Plaintiff being the owner of four of these bonds, each of the par value of 
$500, surrendered and delivered them to defendant and received there- 
for certificate of deposit No. 32 in the usual form issued to bondholders 
who had delivered or surrendered their bonds to the depositary. 
Thereafter, some time prior to July 20, 1938, certificate of deposit 
No. 2 was stolen from plaintiff, his name was forged thereto, and the 
certificate was sold to one Julius Reingold without plaintiff’s know- 
ledge or consent for the nominal sum of $200. Reingold signed the 
certificate as a witness to the alleged signature of plaintiff and the 
indorsement was guaranteed by Fred E. Busbey & Company and the 
Northern Trust Company. Thereafter the certificate was presented 
to defendant who issued a new certificate to Reingold. About July 
20, 1938, when plaintiff learned of the theft of said certificate, he 
called at the office of defendant, where certificate No. 32 bearing 
the forged signature thereon was exhibited to him. He: then advised 
defendant that the signature was a forgery and that the certificate 
had been stolen from him. Thereafter, defendant requested him to 
call at its office in Chicago and in the presence of certain of its officers, 
agents and several handwriting experts who had been engaged by 
defendant, plaintiff wrote his name a number of times to enable the 
experts to compare his handwriting with the signature on the cer- 
tificate. After examination, they were of the opinion that the sig- 
nature on said certificate was not in his handwriting. 

It further appears that pursuant to a plan of reorganization by 
the protective committee, a corporation was organized known as 8001 
Edgwater Road building Corporation which took over the property 
upon which the bonds had been issued and delivered stock of the 
corporation to defendant to be turned over to the rightful owners 
of certificates or to the lawful transferees thereof. Under the afore- 
said plan the rightful owner of certificate No. 32 became entitled to 
2,206 shares of the new corporation. Plaintiff made numerous de- 
mands and requests upon defendant to turn over and deliver said 
stock to him or his attorney, all of which were refused. Defendant 
held said stock without delivering it to anyone until May, 1941, when 
2,206 shares were turned over to Julius Reingold who had presented 
the stolen certificate No. 832 upon which plaintiff’s name had been 
forged. Defendant’s attorney has in his possession a certain alleged 
bill of sale dated January 22, 1937, bearing plaintiff’s signature. 
It is witnessed by his daughter-in-law, Marie Mruk, one of the persons 
who sold the certificate to Reingold. Plaintiff cannot read, write or 
understand English and was induced to. sign the alleged bill of sale 
by his daughter-in-law and his son, Mike Mruk, who represented to 
plaintiff that his signature on the instrument would enable him to 
obtain an old age pension. At the time he signed it he did not know 
it was a bill of sale. His signature thereto was obtained long after 
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the certificate had been sold to Reingold and after Reingold had 
turned it over to defendant and had obtained a duplicate certificate. 
The alleged bill of sale was not presented to Reingold at the time 
the certificate was delivered to him and was never deli- 
vered to the defendant. As a matter of fact defendant 
did not rely upon it but relied solely on the indorsement 
upon the certificate and the guarantee of the indorsement. The 
certificate of deposit on its face provides that “The interest rep- 
resented by this Certificate is transferable, subject to the terms and 
conditions of said Deposit Agreement, only on the books of said 
Depositary by the holder hereof in person or by attorney upon 
surrender of this Certificate properly endorsed.” 

Defendant takes the position and the chancellor was evidently of 
the opinion that the rights of the parties are governed solely by the 
terms of the deposit agreement and that plaintiff is precluded thereby, 
despite the forgery of his signature, because he failed or refused to 
comply with section 5 of article I of the deposit agreement which 
provides that “In case of loss, theft or destruction of any certificate, 
the applicant for a new certificate shall furnish indemnity satisfactory 
to the Depositary and to the Committee.” Defendant’s counsel argue 
that neither the amended complaint nor any other pleadings allege 
the performance of this condition precedent and therefore plaintiff 
cannot obtain the relief sought. 'The pleadings indicate that Reingold 
offered and gave security whereas plaintiff did not, although he had 
ample time after notifying defendant of the forgery within which to 
do so. We think it is a sufficient answer to this contention that the 
provision for indemnity is not applicable to plaintiff because the 
certificate of stock, although stolen, was not lost or destroyed but 
was in defendant’s hands. That provision, as we construe it, is ap- 
plicable to situations where the owner of the certificate is unable to 
produce it, but claims that it has been lost, stolen or destroyed, that 
he is still the rightful owner thereof and that no indorsement or transfer 
has been made. The indemnity is for the protection of the transfer 
agent, trustee or corporation in the event the instrument should 
eventually be produced in the hands of a bona fide owner. The pro- 
visions of the deposit agreement do not apply where the certificate 
is actually in the possession of the party authorized to make the 
transfer, as in the instant case. 

Relying further on the deposit agreement, defendant next urges 
that the depositary may recognize a transfer of the certificate other 
than by an endorsement of the certificate itself, and that the bill of 
sale was sufficient warrant for ultimately delivering the shares of 
stock to Reingold. This contention utterly disregards the fact that 
the certificate of sale was not relied upon by Chicago Title & Trust 
Co. in transferring the certificate of deposit or issuing the stock to 
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Reingold. After plaintiff had furnished conclusive proof of the 
forgery, there was no legal justification for delivering the certificate 
of stock to Reingold in total disregard of its duty and in violation 
of plaintiffs rights, simply because he failed or refused to furnish 
indemnity under a provision of the deposit agreement which had no 
application to the facts. Under ordinary circumstances it would 
be possible to transfer the interest represented by a certificate of 
deposit by separate instrument, as defendant contends, but in the 
case at bar the bill of sale did not accompany the certificate and was 
rot relied upon as a means of conveying title thereto. The real 
fraud in this proceeding is chargeable to Reingold. All the cir- 
cumstances indicate that he knew, or at least should have known had 
he used reasonable diligence, that the certificate which he purchased 
was stolen and that the signature thereon was not in plaintiff’s hand- 
writing. He bought the certificate for 10 per cent of the face value 
of the bonds. The usual means of transferring title to a certificate 
is by endorsement. If Reingold doubted the validity of the endorse- 
ment having obtained the certificate from ‘someone other than plaintiff, 
he could have easily ascertained whether plaintiff’s signature was 
genuine. The fact that he required and accepted a bill of sale as a 
means of transferring title, long after the certificate was transferred 
to him, as alleged in plaintiff’s replication and admitted by defendant’s 
motion to strike, makes the presumption of fraud even more con- 
clusive. 

The remaining contention made by defendant is that plaintiff failed 
to join the 8001 Edgewater Road Building Corporation or Reingold 
as parties defendant, but brought suit only against the Chicago Title 
& Trust Co. for cancellation of the forged signature, with a prayer 
that defendant be ordered and directed to deliver to him 2,206 shares 
of the building corporation stock, and that plaintiff have such other 
and further relief as the court should see fit to grant. It is urged that 
defendant did not and cannot issue the stock of the building corpora- 
tion but is merely the distributor thereof, after such shares have been 
executed and delivered to it by the building corporation; that defend- 
ant cannot, nor has it the power to, compel the issuance of any 
further shares; and therefore, say its counsel, “it follows that no 
order or decree requiring the defendant to issue the stock 
could be complied with.” Burke v. Mierenfeld, 300 Ill. 188, 
1382 N. E. 799, and Prideaux v. Miller, 215 Ill. App. 429, 
are cited in support of this contention. These cases hold 
that where specific performance is impossible the court will 
not assume jurisdiction for the purpose of granting relief as to 
damages. In both these cases the basis of the claim to equity jurisdic- 
tion was for specific performance. In the case at bar, which is pre- 
dicated upon fraud, we think the right of plaintiff to relief and equity 
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under the facts admitted by the pleadings is clear, and if the Chicago 
Title & Trust Co. cannot compel the issuance of any further shares 
of stock it can and should be held liable in damages for wrongfully 
delivering the stock to Reingold who was not the rightful owner of the 
certificate and whose rights were predicated entirely upon 
a forged instrument of which defendant had full knowledge 
before the shares were delivered. Defendant concedes it to 
be the established rule of law that forgery can confer no 
power nor transfer any right, Western Union Telegraph 
Co. v. Davenport, 97 U.S. 369, 24 L.Ed. 1047; Chicago Edison 
Co. v. Fay, 164 Ill. 323, 45 N. E. 534. Therefore, in the light of the 
foregoing conclusions the order of the Circuit Court is reversed and 
the cause remanded with directions that a decree be entered in favor of 
plaintiff in &tcordance with the views herein expressed. 
Order reversed, and cause remanded with directions. 


Bank Stockholder’s Right to Inspect Books and Records 
of Trust Company 


A stockholder of a bank and trust company, the same as 
stockholder of other corporations, has a right to inspect its 
books and records at proper times for proper purposes, and 
the fact that a bank and its customers occupy a relationship 
of trust and confidence is no reason for denying the stock- 
holder’s right of inspection. It is further held that the fact 
that a stockholder is unfriendly toward the officers of bank 
does not justify a den’al of his right to examine its books. 
There is nothing unlav. ! about attempting to gain control 
of a corporation by lawful means. This was decided in the 
case of State ex rel. G. M. Gustafson Co. v. Crookston Trust 
Co., Supreme Court of Minnesota, 22 N.W. Rep. (2d) 911. 


At common law, a stockholder or member of a corporation, as 
an incident of his stock ownership or membership, had the right at 
reasonable times and for proper purposes to inspect the corporation’s 
books and records. No distinction was made between the various 
classes of corporations with respect to the right of inspection. While 
the corporation holds the legal title to its property, the stockholders 
are deemed the real and beneficial owners thereof and, as such, are 
entitled to information concerning the management of the property 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1430. 
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and business they have confided to the officers and directors of the 
corporation as their agents. A stockholder’s assertion of right to 
inspect the corporation’s books and records is sometimes said to be 
one merely for the inspection of what is his own. State ex rel. Boldt 
v. St. Cloud Milk Producers’ Ass’n, supra; Guthrie v. Harkness, 199 
U.S. 148, 26 S.Ct. 4, 50 L. Ed. 180, 4 Ann.Cas. 433; In re Steinway, 
159 N.Y. 250, 53 N.E. 1103, 45 L.R.A. 461; 6 Thompson, Corpor- 
ations (3 ed.) § 4525. 'The rule giving a stockholder a right of in- 
spection is regarded as a salutary one. State ex rel. Bergenthal v.- 
Bergenthal, 72 Wis. 314, 39 N.W. 566. The common-law rule that 
stockholders of a corporation have a right to inspect its books and 
records applies with full force to stockholders of banks. Guthrie v. 
Harkness, supra (national bank); Wilson v. Mackinaw State Bank, 
217 Ill.App. 494 (state bank); 9 C.J.S., Banks and Banking, § 69; 
7 Am.Jur., Banks, § 153. Authorities holding that a stockholder 
of a bank has such a right of inspection were cited and approved by 
us in State ex rel. Boldt v. St. Cloud Milk Producers’ Ass’n, supra, 
in support of the rule that a stockholder or member of a corporation 
has the right to inspect its books and records. Perhaps the leading 
case is Guthrie v. Harkness, supra, where the authorities were con- 
sidered in an exhaustive opinion by Mr. Justice Day and the conclu- 
sion reached that a stockholder of a national bank has a right to 
inspect its books and records. That case considered and decided most 
of the questions involved here. ‘The decision in the Harkness case is 
persuasive here, not only because of the soundness of the reasoning 
upon which it rests, but also because, if we treat defendant as a state 
bank, which it was at the time of trial and dceision below, we should 
endeavor to keep our decisions with respect to state banks in harmony 
with those of the United States Supreme Court with respect to 
national banks (1 Dunnell, Dig. & Supp. § 763a), and because, if we 
treat defendant as a national bank, which it became after decision 
below, we ought to follow that court as the ultimate authority with 
respect to such questioas. 

The fact that a bank and its customers occupy a relationship of 
trust and confidence is no reason for denying the stockholders’ right 
of inspection. Guthrie v. Harkness, supra; State ex rel. Doyle v. 
Laughlin, 53 Mo.App. 542. A bank or banker is not privileged 
from disclosing the facts concerning a depositor’s or customer’s 
business with the bank. Baker v. State, 183 Ind. 1, 108 N.E. 7, L.R. 
A.1915D, 1061; Annotations: L.R.A.1915D, 1061, and Ann.Cas. 
1916C, 703. In this state the rule could not be otherwise, for the 
reason that § 595.02 (§ 9814) prescribes the public policy with respect 
to the matter by providing that, except as expressly provided to the 
contrary, all persons are competent to testify as witnesses. Only 
persons standing in certain specified relationships, in which that of 
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banker and customer is not included, are privileged from testifying. 
In England, the relation of banker and customer is held to be a con- 
fidential one giving rise to a contractual right, implied from the con- 
fidential nature of the relationship, of nondisclosure to third persons— 
that is, to outsiders—without the customer’s consent of information 
concerning his transactions with the bank. ‘Tournier v. National 
Provincial and Union Bank (1924) 1 K.B. 461, 12 B.R.C. 1021. The 
rule plainly has no application where, as here, any disclosure would 
be to those having a voice in the operation of the bank and for that 
reason entitled to the information. A bank’s contract with a cus- 
tomer not to disclose information concerning his transactions with 
it cannot override the rule of law giving stockholders of the bank a 
right to inspect its books and records. In Guthrie v. Harkness, supra, 
it was pointed out that, while the right of inspection might be abused 
by disclosing confidential information, that fact in itself is no ground 
for denying the right. 

It is further urged that an inspection by plaintiff would disclose 
to it information concerning defendant’s business in violation of de- 
fendant’s duty as agent and trustee. While the bank may act as 
agent or trustee for others and for that reason be bound not to dis- 
close information concerning its customers’ accounts to third persons, 
that is no reason for denying a stockholder of the bank a right of 
inspection. Guthrie v. Harkness, supra. In the cited case, after 
pointing out that the confidential nature of the relation of bank and 
customer was no objection to an inspection by a stockholder, the 
court said, 199 U.S. 155, 26 S.Ct. 6, 50 L.Ed. 132, 4 Ann.Cas. 435: 
“The right of inspection rests upon the proposition that those in 
charge of the corporation are merely the agents of the stockholders 
who are the real owners of the property.” In effect, any disclosure 
would be by corporate officers and directors as agents to the stock- 
holders as their principals, who, as such, have a right to be informed. 
If the officers and directors should be regarded as trustees, the result 
would not be different. Babcock v. Harrsch, 310 Ill. 413, 141 N.E. 
701. 

The argument as to legislative intent assumes as a premise the 
fundamental error that a stockholder’s right to an inspection is purely 
statutory. It is not. The common law, in the absence of statute, 
provides for the right. Hence, the right may be entirely independent 
of statute. The right is a remedial one. Statutes relating to a 
stockholder’s right of inspection change the common law only to the 
extent that they so provide. Where there is no provision for a repeal 
of the common-law rule or a statutory declaration that the statu- 
tory rule shall be exclusive, common-law rules remain in effect. Sta- 
tutes providing for a right of inspection, except as they change the 
common-law rule, “are universally held not to abridge, restrict, or 
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repeal, but to enlarge, extend, and supplement the common-law rule.” 
State ex rel. Boldt v. St. Cloud Milk Producers’ Ass’n, 200 Minn. at 
page 6, 273 N.W. at page 606. In the cited case, we held that, even 
though our inspection statute by its terms applied only to stock cor- 
porations, a member of a nonstock corporation had a right of inspec- 
tion under the common law, since the statute neither modified nor 
repealed that right. In re Steinway, 159 N.Y. 250, 53 N.E. 1103, 45 
L.R.A. 461; see, Annotations, 22 A.L.R. 24, 43 A.L.R. 783, 59 A.L. 
R. 1373, 80 A.L.R. 1502. Hence, for present purposes, it makes no 
difference whether the inspection statute, either in its original or 
amended form, applied to banks. If it did not, the common law 
prevails so as to give the stockholder a right of inspection. If the 
statute applies to banks in virtue of the change made in the 1905 
Revision giving the stockholders of all stock corporations a right 
of inspection (a question we need not decide now), the right of 
plaintiff to an inspection would be a statutory rather than a common- 
law one. In any event, it would be entitled to an inspection. 


We think, also, that the provisions for keeping and filing lists of 
stockholders, for making reports to the commissioner of banks, and 
for supervision and examination of such corporations by him do not 
in any manner affect the right of stockholders to inspection. In State 
ex rel. Boldt v. St. Cloud Milk Producers’ Ass’n, 200 Minn. at page 
9, 273 N.W. at page 608, we held that members of a cooperative 
association should not be denied the right to inspect its books and 
records because it was required to make and file annual reports with 
a public official. We there said: “. . . Such reports are not a sub- 
stitute for inspection of books, records, and papers. The fact that 
a corporation is required to file reports or is subject to the visitorial 
powers of government is no reason for denying the right of inspection 
of corporate books to one who is entitled thereto.” 


We there cited authorities holding that statutory provisions, re- 
quiring banks to file reports with a public official and subjecting the 
business of banking to public supervision, were not intended to affect 
or to be a substitute for the right of stockholders of banks to inspect 
their books and records. The same is true also of reports to and 
examinations by the Federal Deposit Insurance Corporation under 
12 U.S.C.A. § 264(k) (2), to which defendant apparently is subject. 
The purpose of the provisions relative to keeping and filing lists of 
stockholders is to furnish information to public officials for purposes 
of taxing banks, to creditors for purposes of enforcing stockholders’ 
liability for the banks’ debts, and to stockholders to advise them as to 
the names of other stockholders for purposes of voting and perhaps 
for other purposes. Guthrie v. Harkness, supra; In re Steinway, 
supra, 159 N.Y. 264, 53 N.E. 1107, 45 L.R.A. 475. 
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As holding contra, defendant relies on State ex rel. Cotonio v. 
Italo-American Homestead Ass’n, 177 La. 766, 149 So. 449; Ulmer 
v. Falmouth Loan & Bldg. Ass’n, 93 Me. 302, 45 A. 32; and State ex 
rel. Powell v. State Bank, 90 Mont. 539, 4 P.2d 717, 80 A.L.R. 1494. 
The first two cited cases were decided under statutes, which as there 
construed vested in an official corresponding to our commissioner of 
banks exclusive authority to investigate the affairs of building and loan 
associations. Suffice it to say that our statute does not so provide. 
In Louisiana, stockholders of banks, to which the statute does not 
apply, have a right of inspection. Cockburn v. Union Bank, 13 La. 
Ann. 289, and other cases cited supra. The Montana statute, as the 
opinion in the cited case shows, limits the right of stockholders of 
a bank to inspect its books and records to other than those which 
show its transactions with its customers. We have no such statute. 
We do not regard any of the cited cases as in point. That is sufficient 
reason for declining to follow them. 


Our conclusion is that stockholders of banks and trust companies 
have a right to inspect their books and records the same as do stock- 
holders of other corporations. 


2. The answer attempted to plead as defenses that plaintiff sought 
the inspection for the purpose of injuring defendant and not in good 
faith. Under common-law rules and also under our inspection statute 
limiting the right of inspection to cases where it is sought for proper 
purposes, a stockholder’s right of inspection is limited to cases where 
the inspection is sought in good faith for some purpose germane to his 
interest as a stockholder. When it is said that the inspection must 
be sought in good faith in this connection, it is not meant that the 
stockholder’s motives are a test of his right to an inspection, except 
as they manifest a purpose to exercise the right to an inspection 
not for some purpose germane to his rights as a stockholder, but for 
some extraneous one. Where the purpose of the inspection is to cause 
injury to the corporation, an inspection will be denied. State ex rel. 
Boldt v. St. Cloud Milk Producers’ Ass’n, supra. 


The purposes alleged in the alternative writ of mandamus are 
germane to piaintiff’s interests as a stockholder. The authorities uni- 
formly hold that an inspection to determine how the affairs of a 
corporation are being conducted and the value of a stockholder’s stock 
is for proper purpose. Guthrie v. Harkness, supra; State ex rel. Mc- 
Clure v. Malleable Iron Range Co., 177 Wis. 582, 187 N. W. 646, 
22 A. L. R. 5; Otis-Hidden Co. v. Scheirich, 187 Ky. 423, 219 S. W. 
191, 22 A. L. R. 19; McClintock v. Young Republicans of Philadelphia, 
210 Pa., 115, 59 A. 691, 68 L.R.A. 459, 105 Am. St. Rep. 784; 13 Am. 
Jur. Corporations, § 443, notes 16 and 1. Where the alternative writ 
on its face shows that the inspection is sought for proper purposes, a 
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peremptory writ should be granted, unless the defendant (or respon- 
dent) alleges and shows as a defense that the inspection is not sought 
for such purposes. ‘The burden of establishing an improper purpose 
is on the defendant. State ex rel. Boldt v. St. Cloud Milk Producers’ 
Ass’n, supra. Hence if the answer failed to allege facts showing that 
the inspection was sought for improper purposes, the demurrer was 
properly sustained. The allegations in questoin have already been 
set forth. 


We turn now to the particular allegations. The allegation that 
plaintiff, its officers, and stockholders are wnfriendly to defendant 
states a fact insufficient as a defense. In State ex rel. Boldt v. St. 
Cloud Milk Producers’ Ass’n, supra, we held that hostility of the 
stockholder toward the corporation was no ground for denying an 
inspection. See, Annotation, 22 A. L. R. 75. “Too, the fact that 
a stockholder is wnfriendly toward the officers of the company does 
not justify a denial of his right to examine its books.” (Italics sup- 
plied.) 13 Am. Jur., Corporations, § 432, note 18. There is nothing 
unlawful about attempting to gain control of a corporation by law- 
ful means. Here, no unlawful or wrongful means are alleged. A 
stockholder has the right as against the corporation and other stock- 
holders to gain control of the corporation by lawful means such as by 
stock purchases and stock control. Mairs v. Madden, 307 Mass. 378, 
30 N. E. 2d 242, 182 A. L. R. 256; Planters’ Hotel, Inc. v. Stewart, 
145 La. 370, 82 So. 374. Mandamus will be granted to compel an 
inspection to enable a stockholder to communicate with other stock- 
holders for those purposes. Lawshe v. Royal Baking Powder Co., 
54 Misc. 220, 104 N. Y. S. 361; Drovin v. Lehigh Coal & Navigation 
Co., 265 Pa. 447, 109 A. 128; 6 Thompson, Corporations (3 ed.) 
§4526, note 33; 2 Cook, Corporations, 8th Ed., §515; Annotation, 22 
A. L. R. '78. We need not consume space demonstrating that the re- 
fusal of plaintiff to transact its banking business with defendant does 
not show anything improper, because a stockholder of a bank is in 
no way obligated to become its customer. The most that can be said 
of the fact is that under certain circumstances it may reflect the 
stockholder’s unfriendliness, and what we have said concerning that 
matter applies to plaintiff’s failure to do its banking business with 
defendant. Refusal of plaintiff to consent to a renewal of defendant’s 
corporate life was but the exercise of a statutory right and therefore 
not improper. Section 300.13 (Mason St. 1940 Supp. § 7455) pro- 
vides that the existence of a corporation may be renewed only by vote 
of its stockholders. The statute authorizing the renewal of a corpora- 
tion creates no contract or vested rights to a renewal either as be- 
tween the state and the corporation or as among the stockholders. 
See Wm. Warnock Co. Inc. v. H. D. Hudson Mfg. Co., 200 Minn. 196, 
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273 N. W. 710. There is no presumption that the stockholders will 
avail themselves of the privilege of renewing its corporate life. New- 
hall v. Journal Printing Co., 105 Minn. 44, 117 N. W. 228, 20 L. R. A., 
N.S., 899. There is no allegation that defendant’s stockholders, other 
than plaintiff, had agreed to a renewal of its corporate life or that © 
plaintiff’s refusal prevented them from renewing it, if they so de- 
sired. Hence, the refusal showed no improper purpose and no wrong 
to defendant or its other stockholders. 


Bank Director Cannot Maintain Suit for Damages for 


Refusal of Bank to Repurchase Bank Stock 


A bank director cannot maintain a suit against a bank for 
breach of contract to recover damages for refusal of the bank 
to repurchase bank stock sold to director under an agreement 
calling for the repurchase of the stock by the bank at a stipu- 
lated price when and as if the director ceased to hold such 
office. 

Such a contract is against public policy and contrary to 
the requirements of the New York Banking Law (Sec. 116 
subdivision 4) whereby a bank director is required to own a 
stated amount of 'the bank stock. The statutory requirement 
is primarily for the purpose of protecting the public including 
depositors, and after that to enable the stockholders of a bank 
to secure a fair return from their investment. To this end, 
section 116 of the Banking Law requires every director of a 
bank to share its business risks to the extent of undiluted 
ownership of the prescribed amount of its stock. 

The transfer of stock for the purpose of -qualifying one 
for election as a director of a bank is not obnoxious to the 
statute, and obviously this was what was intended in the in- 
stant case; however the contract in question here also supplied 
the bank director a means whereby at any time during his 
directorship, that he so wished, he could free himself in a 
substantial degree from the chance of financial loss incident 
to record ownership of his qualifying shares and thus result 
in obstructing the public purpose of the statute. This was 


“NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1419. 
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decided in the case of Tooker v. Inter-City County Title 
Guaranty & Mortgage Company, Court of Appeals of New 
York, 116 New York Law Journal 19. 

The court in its opinion, stated as follows: 


> 


In January, 1929, the defendant sold ten of its shares of the 
capital stock of the Floral Park Bank to the plaintiff, who thereupon 
became one of the directors thereof. The purchase price was $5,000. 
On the same occasion, the parties made an agreement which in part 
is in these words: 

“1. The Stockholder [the plaintiff] promises and agrees that 
from the day and date hereof he shall remain the owner of ten (10) 
shares of the stock of the Flora] Park Bank, and that he will not sell, 
assign, encumber, pledge or in any manner dispose of such stock or 
any part thereof, to any person, firm or corporation, nor in any 
manner deprive himself of the full right or enjoyment in and to the 
said shares of stock or any part... of them without the consent of 
the Company [the defendant] in writing; and this agreement shall 
remain in full force and effect so long as the Stockholder shall remain 
a Director of the Floral Park Bank. 

“2. When and if the Stockholder shall cease to be a Director 
_ of the Floral Park Bank, . . . then the Stockholder on behalf of him- 
self, his heirs, executors, administrators and assigns, agrees to sell 
and the Company agrees to buy the said ten (10) shares of capital 
Stock of the Floral Park Bank, at its book valuation but not, how- 
ever, to be less than the sum of Five Hundred ($500.00) Dollars per 
share in any event and the Stockholder agrees to accept in payment of 
such stock one-half of the value thereof by the issuance or delivery 
to the Stockholder of shares of capital stock in the Inter-County 
Title Guaranty and Mortgage Company [the defendant] at a valu- 
ation of One Hundred Fifty ($150.00) Dollars per share, and the 
balance thereof at the option of the Stockholder in cash, guaranteed 
mortgages or certificates of the said Inter-County Title Guaranty. 
and Mortgage Company; or the said Company may elect to purchase 
the said stock for cash at the valuation herein stipulated at its option.” 

In March, 1942, the bank went into voluntary liquidation. A 
few months later the plaintiff resigned as a director and, on the de- 
fendant’s refusal to repurchase the ten shares it had transferred to 
him, he brought this action to recover damages for breach of the 
above contract. After judgment in his favor was affirmed, we allowed 
this appeal by the defendant, since we had doubt of the validity of 
the contract in the light of subdivision 4, of section 116, of the Bank- 
ing Law. It is thereby provided: “. . . Every director of a bank 
or trust company shall be a stockholder of the bank or trust company 
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owning in his own right free from pledge, lien or charge shares of 
its capital stock at least ten in number and having an aggregate par 
value of at least one thousand dollars; and every person elected to be 
a director who, after such election, shall cease to be the owner in his 
own right free, unpledged and unencumbered of the amount of stock 
aforesaid, shall cease to be director of the bank or trust company 
and his office shall be vacant, and he shall not be eligible for reelection 
as a director for a period of one year from the date of the next suc- 
ceeding annual meeting; . . .” (See, too, sec. 117.) 

The purpose and policy that underlies this text of section 116— 
and every other provision of the Banking Law—has long been well 
known. “The prime object is to protect the public, including de- 
positors, and after that to enable the stockholders to secure a fair 
return from their investment. Banking institutions are not created 
for the benefit of the directors” (Vann, J., in People v. Knapp, 206 
N. Y., 373, 383). ‘To that end, section 116 requires every director of 
a banking institution to share its business risks to the extent of un- 
diluted ownership of the prescribed amount of its stock (cf. C. N. 
Bank v. Colwell, 182 N. Y., 250, 256-257; Sinclair v. Fuller, 158 
N. Y., 607; Matter of Fleetwood Bank, 283 N. Y., 157, 163). It is 
material, then, to inquire whether that purpose was unduly trans- 
gressed by the contract in suit. 

Manifestly, the transaction was designed to qualify the plaintiff 
for election as a director of the bank. Transfer of bank stock for 
the purpose of so qualifying the transferee is not obnoxious to the 
statute (cf. Matter of Ringler & Co., 204 N. Y., 30, 37). But this 
case does not stop there. The contract in suit inevitably supplied 
to the plaintiff a means whereby at any time during his directorship 
he was equipped to free himself in a substantial degree from the chance 
of financial loss incident to record ownership of his qualifying shares, 
with the result that his sense of the character of his duty as a director 
may well have been reduced in like measure. Such an arrangement 
inherently tended to thwart the public purpose declared by section 
116 and, therefore, no cause of action can be founded thereon (see 
Hunt v. Knickerbocker, 5 Johns, 327, 333, 335; Manson v. Curtis, 
223 N. Y., 313, 323, 324; Mount Vernon Trust Co. v. Bergoff, 272 
N. Y., 192; Flegenheimer v. Brogan, 284 N. Y., 268; Williston on 
Contracts, rev. ed., sec. 1763). 

The judgments should be reversed and the complaint dismissed, 
with costs in all courts. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Oral Promise to Pay Debt on Note Held Invalid 
and Not a Novation 


Garthofner v. Edmonds, District Court of Appeals, California, 
167 Pac. Rep. (2d) 789 


Where a married woman having power to make a note joins with 
her husband in making the note and subsequent to the husband’s 
death the wife orally promises to personally assume and pay the 
obligation on said note, it is held that said oral promise is without 
consideration inasmuch as the wife is already under legal obligation 
to pay the entire debt. It is not a valid novation of the original 
obligation since the wife, as promisor, is not merely agreeing to pay 
the debt of another person, but is promising to pay her own debt 
for which she is already liable on the former joint and several obliga- 
tion. The oral agreement to cancel the debt and to substitute a new 
obligation is not between all of ‘‘the same parties’’ to the original 
obligation and in order that there be a novation it is essential that 
there is a new contract to which all of the parties concerned agree 
and in the absence of such agreement or consent a novation cannot 
be affected. | 


Former opinion modified, and judgment below affirmed. 
Prior opinion, 166 P. 2d 60. 

Harry W. Falk, of Eureka, for appellant. 

Irwin T. Quinn, of Eureka, for respondent. 


THOMPSON, J. — A rehearing was granted in this case to 
correct an error with respect to the nature of the original obligation 
upon which an alleged novation occurred. With that modification the 
opinion is approved as follows: 

The plaintiff appealed from a judgment which was rendered pur- 
suant to an order sustaining a demurrer to the amended complaint 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 833. 
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without leave to amend the pleading. The complaint is founded on 
an alleged oral agreement of Amanda B. Carter to personally assume 
and pay a former joint and several oral obligation of herself and her 
deceased husband to pay plaintiff the sum of $495, for money which 
they had borrowed. The obligation is alleged to have been payable ‘‘on 
the very day (or soon thereafter) that J. F. Carter receives his thousand 
dollar inheritance from William Carson’s Will.’’ It was also alleged 
that Mr. Carter ‘‘never did receive said inheritance.’’ The trial court 
held that the alleged novation did not occur under section 1531 of the 
Civil Code, chiefly because there was no valid consideration for the 
new promise to pay the debt since Amanda B. Carter was originally 
obligated to pay the entire debt regardless of the alleged new promise. 
The demurrer to the amended complaint was therefore sustained without 
leave to amend. 

The respondent contends that the amended complaint fails to allege 
a novation of the debt for the reason that it appears all of the parties 
to the original obligation did not consent to the novation, and because 
there was no valid consideration for the alleged new promise to pay 
the debt since the original obligation was a joint and several liability, 
and Mrs. Carter was already liable for the entire debt. It is also 
asserted that the debt has not matured and is not due because it was 
specifically made payable only when ‘‘J. F. Carter receives his thousand 


dollar inheritance, from William Carson’s Will,’’ and it is alleged he 
never did receive that inheritance. 


The amended complaint alleges that J. F. and Amanda B. Carter 
were husband and wife, and that he died November 21, 1943; that 
during his lifetime, and in January, 1938, plaintiff loaned them $495, 
which they ‘‘jointly and severally orally promised to repay with 
interest, on ‘the very day (or soon thereafter) that J. F. Carter receives 
his thousand dollar inheritance from William Carson’s Will;’ ’’ that 
he ‘‘never did receive said inheritance . . .; that after the death 
of J. F. Carter, . . . Amanda B. Carter orally promised to, solely 
and individually, answer for the said obligation;’’ that Amanda B. 
Carter died May 17, 1944, and upon proceedings duly had Ina Edmonds 
was appointed and qualified as the administratrix of her estate; that 
a claim for said sum of $495 and interest was presented to said adminis- 
tratrix and rejected. 


We are persuaded the amended complaint fails to state a valid cause 
of action against the estate of Amanda B. Carter, deceased, based upon 
an alleged novation of the debt, chiefly because the necessary elements 
constituting a novation are not alleged, and because it does not appear 
the alleged new oral promise of Amanda B. Carter to personally assume 
and pay the former joint and several obligation of herself and her 
husband was made for a valid consideration, since she was already 
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obligated to personally pay the debt in full regardless of the alleged 
new liability. It follows that the demurrer was properly sustained 
without leave to amend. 

A novation is the substitution of a new obligation for an existing 
one. Civil Code, sec. 1530. Novation is made by the substitution of 
a new obligation between the same parties, with intent to extinguish 
the old obligation. It may be made by the substitution of a new debtor: 
in the place of the old one, with intent to release the latter, or by sub-. 
stitution of a new creditor in the place of the old one, with intent to. 
transfer the rights of the latter to the former. Civil Code, sec. 1531. 
Novation is made by contract, and is subject to all the rules, including: 
the necessity for a consideration, which apply to contracts in general. 
Civil Code, sec. 1532. | i 

This suit is not founded on the original oral agreement to pay the 
debt. It is alleged that the former obligation was cancelled, and that 
the new agreement was substituted on precisely the same terms upon 
consideration only that plaintiff would cancel the original joint and 
several obligation of ‘‘J. F. Carter and Amanda B. Carter, incurred in 
January, 1938, and accept the new promise of Amanda B. Carter as 
a substitute therefor.’? The alleged new obligation was not consented 
to by all of the same parties to the former agreement. Mr. Carter did 
not, and could not consent to the new contract for he was then dead. 
The new contract was not an agreement to substitute a new debtor, 
nor was it Mrs. Carter’s agreement to pay the debt of another person. 
It was her contract to pay her own debt which she was already legally 
bound to pay in full by the terms of the original joint and several 
obligation. Mrs. Carter was authorized by statute to incur the original 
joint and several obligation to pay the debt. Where a married woman 
joins with her husband in signing a note or in incurring an obligation 
to pay a debt which they owe, the liability becomes joint and several 
and she may be legally bound to pay the entire debt. McClintick v. 
Frame, 98 Cal. App. 338, 348, 276 P. 1033; Hammond Lumber Co. v. 
Danziger, 2 Cal. App. 2d 197, 200, 37 P. 2d 517; Alexander v. Bouton, 
55 Cal. 15; Civil Code, sees. 158 and 171; 41 C. J. S., Husband and 
Wife, §185 b, p. 664. Section 158 of the Civil Code provides that: 
‘*Kither husband or wife may enter into any engagement or transaction 
with the other, or with any other : ee respecting property, which 
either might if unmarried; 

The text in 41 Corpus Juris ero Husband and Wife, § 185 b, 
supra, provides that: ‘‘In a jurisdiction in which the wife has power 
to make a note, . . . a married woman who joins with her husband 
in making the note is personally liable thereon. In such case both 
spouses become liable on the note jointly and severally; and both are 
liable primarly.’’ 
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In the present case, since the wife was already under legal obliga- 
tion to pay the entire debt, her subsequent oral agreement to personally 
assume and pay it was without consideration. Parrino v. Rallis, 116 
Cal. App. 364, 2 P. 2d 515; Tipton v. Tipton, 133 Cal. App. 500, 506, 
24 P. 2d 525; Marinovich v. Kilburn, 153 Cal. 638, 642, 96 P. 303; 
Rietz v. Hovden Food Products Corporation, 49 Cal. App. 2d 376, 382, 
121 P. 2d 775; Gordon v. Green, 51 Cal. App. 765, 768, 197 P. 955. 
Contracts of novation are not different from other contracts. Civil 
Code, sec. 1531. They must be based on sufficient consideration to 
constitute a valid enforceable agreement. 39 Am. Jur. 267, § 22. It 
has been held that if the novation contains the promisor’s agreement 
to pay the debt of a person other than the makers of the original con- 
tract, in consideration of the promisor’s discharge from the original 
debt, no new consideration is required. Leslie v. Conway, 59 Cal. 442; 
39 Am. Jur. 267, § 22. But in this case the promisor was not merely 
agreeing to pay the debt of another person. She was promising to pay 
her own debt for which she was already liable on the former joint and 
several obligation. 

In the case of MecClintick v. Frame, supra, under circumstances 
similar in principle to those of the present case, it was held that the 
failure of one of the spouses who had joined in a written contract to 
sell land, to consent to a subsequent oral agreement, was void under 
Section 1698 of the Civil Code, and that the new agreement did not 
constitute a novation because it was not acquiesced in by Catherine 
McClintick, one of the parties to the original written agreement. The 
judgment was reversed on that account. The court said [98 Cal. App. 
338, 276 P. 1035]: ‘‘Respondents urge that the original contract was 
modified by the subsequent April agreement, and that new terms in 
the April agreement take the place of the terms in the February agree- 
ment, and therefore the old contract stands, with substitution of the 
new terms for the old terms that were by the new contract modified. 
Such claim amounts to a substitution of the. individual obligation of 
W. P. Frame for the joint and several obligations of W. P. and Theo- 
dosia Frame, and amounts to a claim of novation. Civil Code, § 1530. 
A novation contract is subject to all the rules concerning contracts 
in general. Civil Code, § 1532. It would require a consideration from 
Theodosia Frame to support it, and, as the February agreement is in 
writing, a substitution could only be made by another agreement in 
writing or by an executed oral agreement. Civil Code, § 1698. It 
would have to be joined in by all the parties to the original agreement. 
California Canning Peach Growers v. Downey, 76 Cal. App. 1, 243 
P. 679. The April agreement, not being joined in by Catherine Mc- 
Clintick, can have no binding effect upon her.’’ 

We are of the opinion the amended complaint for the reason stated 
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in the preceding case fails to allege facts constituting a valid novation. 
The alleged oral agreement to cancel the debt and to substitute a new 
obligation was not between all of ‘‘the same parties’’ to the original 
obligation. It is alleged that J. F. Carter, one of the obligors of 
the original debt was then dead. He did not and could not consent 
to the novation. Novation may be consumated by, (1) The substitu- 
tion of a new obligation between the same parties or (2) By the sub- 
stitution of a new debtor in place of the old one, with intent to release 
the latter. Civil Code, sec. 1531. A novation is made by contract, 
and is subject to all the rules with relation to contracts in general. 
Civil Code, sec. 1532. Novation is a new contract to which ‘‘all of the 
parties concerned agree.’’ Colley v. Chowchilla National Bank, 200 
Cal. 760, 770, 255 P. 188, 192, 52 A. L. R. 569; United States Gypsum 
Co. v. Snyder-Ashe Co., 139 Cal. App. 731, 733, 34 P. 2d 767; California 
Canning Peach Growers v. Downey, 76 Cal. App. 1, 18, 243 P. 679; 
Young v. Benton, 21 Cal. App. 382, 384, 131 P. 1051; 39 Am. Jur. 262, 
§ 17. In the authority last cited it is said: ‘‘It is a well-settled prin- 
ciple that an essential element of every novation is a new contract 
to which all the parties concerned must agree, and in the absence of 
such agreement or consent a novation cannot be effected.’’ 

It appears from the amended complaint that the obligation to pay 
the debt under the alleged new oral agreement may not have accrued 
for the reason that it was to be paid only when ‘‘J. F. Carter receives 
his thousand dollar inheritance, from William Carson’s Will.’’ It is 
affirmatively alleged that he ‘‘never did receive said inheritance.’’ The 
amended complaint alleges that Amanda B. Carter orally agreed to 
personally assume and pay ‘‘said obligation as hereinbefore alleged.’’ 
It was previously alleged that the debt was to be paid on ‘‘the very 
day (or soon thereafter) that J. F. Carter receives his thousand dollar 
inheritance, from William Carson’s Will,’’ and that he ‘‘never did re- 
ceive said inheritance.’’ The Civil Code, Section 3166, provides that: 
“*Every negotiable instrument is payable at the time fixed.’’ 


Ordinarily an instrument made payable by its terms upon the oc- 
currence of a specified event or condition, such as when ‘‘the balance 
of the purchase price’’ of property is paid (Green v. Robertson, 64 Cal. 
75, 28 P. 446), or when real estate ‘‘becomes the property of the 
heirs of the late George Hood’? (Egilbert v. Hall, 44 Cal. App. 2d 
305, 112 P. 2d 291, 292), the debt is payable upon the happening of 
the specified event. If the happening of the event or condition is 
within the control of the maker of the instrument the debt may be- 
come due, after demand, within a reasonable time. (8 Am. Jur. 27, 
§ 281.) But in the present case the obligors had no control over the 
time of payment of J. F. Carter’s legacy of $1,000 from the Estate 
of Carson. He inherited that sum of money by the terms of the 
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will of Carson. The debt was made payable ‘‘on the very day’’ when 
that legacy was paid. That was a definite time when, according to 
the intentions of the parties to the obligation, the debt was to mature. 
However, in view of what we have previously said regarding the in- 
validity of the alleged novation, it is unnecessary to determine whether 
or not the debt was payable on demand. 

The case of Fontana Land Co. v. Laughlin, 199 Cal. 625, 250 P. 669, 
675, 48 A. L. R. 1308, cited by appellant on petition for rehearing in 
support of his contention that the death of J. F. Carter, one of the joint 
and several obligors, terminated his privity to the contract and ob- 
viated the necessity of the consent of his representatives to a novation 
under section 1531 of the Civil Code, is not in point. The question 
of novation was not involved in that case. It was a suit to quiet title 
to real property by the purchaser thereof upon probate sale against 
the holder of an unpaid outlawed mortgage for which no claim had 
been presented to the estate. The court properly held that the allowance 
of such an outlawed claim was absolutely prohibited by section 1499 
of the Code of Civil Procedure, now section 708 of the Probate Code, 
and that, while a mortgagor could not ordinarily quiet title against an 
unpaid debt without first satisfying it, under the circumstances of 
that case, ‘‘the law intervened and absolutely severed all privity that 
may have theretofore existed,’’ and that ‘‘the transaction has passed 
through the purging processes of the probate court,’’ and ‘‘the sub- 
sequent renewal of a barred note may create a debt anew, but it does 
not renew, revive, nor continue the mortgage.’’ The court further said: 
‘In the instant case it must be kept in mind that we are dealing with 
the application of the statute of limitations to a probate sale and not 
with the general question as it affects the privities that exist ordinarily 
between mortgagors and mortgagees.’”? Upon that principle it was 
held that the purchaser of the land at the probate sale thereof was en- 
titled to quiet title against the outlawed mortgage, and the judgment 
was reversed. The Laughlin case has no application to the doctrine of 
novation or the requirements of section 1531 of the Civil Code with 
relation thereto. But even if the language of that opinion be deemed 
to be authority holding that by the death of a morgagor all privity be- 
tween the original parties thereto having terminated, the consent of 
the representatives of the deceased person becomes unnecssary to a 
valid novation of the debt, it is not conclusive in the present case, because 
there was no consideration for the alleged new promise in this case. 

For the reason that the court properly sustained the demurrer to 
the amended complaint for failure to allege facts sufficient to constitute 
a valid novation, the judgment against the plaintiff should be affirmed. 
It is so ordered. ! 
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New York Courts Without Jurisdiction to Remove 
Foreign Resident Trustee of Foreign Property 


Petition of Schwartz, Supreme Court, 61 New York Supp. (2d) 578 


The New York Courts cannot take jurisdiction of a petition of 
a New York bondholder of Japanese electric corporation seeking 
to have trusteeship of a Japanese bank declared vacant and a 
successor trustee appointed by the court because the real estate 
securing said dollar bonds is located in Japan. The court has no 
jurisdiction to remove a resident of a foreign country who is trustee 
of real estate situated there. This fundamental lack of juris- 
diction still prevails despite the bondholders’ contention that no 
redress is obtainable at the location of the property, Japan in the 
instant case. By the purchase of dollar bonds of a Japanese 
corporation, the bondholder subjects himself to the laws of the 
Japanese Government as administered by Japanese courts not- 
withstanding the fact that trust indenture specifically provides that 
no provision of Japanese law nor any act of the Imperial Japanese 
government shall excuse performance by the corporation of any of 
the provisions thereof. 


Proceeding in the matter of the petition of Edna N. Schwarz to 
declare vacant the trusteeship of Kabushiki Kaisha Mitsui Ginko (in 
English, The Mitsui Bank, Limited), as trustee under an indenture of 
trust between it and Tokyo Dento Kabushki Kaisha (in English, Tokyo 
Electric Light Company, Limited), dated May 15, 1928, and for ap- 
pointment of a successor trustee. 

Motion denied. 

Louis S. Posner, of New York City, for petitioner Schwarz. 

Davis, Polk, Wardwell, Sunderland & Kiendl, of New York City 
(Edgar G. Crossman and Paul P. Eagleton, both of New York City, 
of counsel), for Guaranty Trust Co., of New York, amicus curiae. 

Edward Feldman, of New York City, for Superintendent of Banks. 


HECHT, J.—Tokyo Electric Light Company, Ltd., is a corporation 
organized and existing under the laws of the Empire of Japan with its 
head office in Tokyo. It is engaged in the business of production, trans- 
mission and sale in Japan of electric power, light and gas. In May, 1928, 
it executed an indenture of trust to The Mitsui Bank, Ltd., as trustee. 
Said trustee is a banking corporation organized under the laws of the 
Empire of Japan, with a principal office in Tokyo; prior to the war 
it maintained a branch agency in this city pursuant to authority granted 
by the Superintendent of Banks. , 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 710. 
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The trust indenture conveyed to the trustee property owned by 
‘Tokyo Electric, consisting of real estate and buildings thereon, power 
stations, electric transmission lines, conduits, generating plants, gas 
plants and factories and other buildings, as well as valuable franchises 
and water and other rights. All of this real property and these real 
property interests are located in Japan. Pursuant to the indenture, 
first mortgage dollar bonds, secured by the above described property, 
were sold to numerous bondholders in this country and are presently 
outstanding in the amount of $47,393,000. In addition, yen bonds 
were issued in Japan and sterling bonds in Great Britain, all secured 
by the same mortgage. 

In March, 1930, the Japanese Imperial Government nationalized all 
public utility companies. The government took possession of all the 
assets of Tokyo Electric, including those mortgaged under the in- 
denture herein. In return therefor the Japanese Imperial Government 
and a utility corporation organized by it, unconditionally guaranteed 
payment of interest on the bonds (including the dollar bonds) outstand- 
ing under the foregoing indenture. : 

As a condition of being permitted to do business in this State, Mitsui 
had designated the Superintendent of Banks as its attorney in the State 
of New York, upon whom all lawful process in any proceeding against 
it by any resident might be surveyed with the same effect as if Mitsui 
were a domestic corporation and had lawfully been served with said 
process within the state. The trust indenture (Section 4 of Article 
Fifteen) provides that any notice, presentation or demand upon Tokyo 
Electric in respect of the bonds may be made by a bondholder at the 
eorporation’s principal office in Tokyo, or at the principal office of 
any fiscal agent for the series in question. Guaranty Trust Company 
of New York is the successor fiscal agent for the dollar series. Peti- 
tioner, as the holder of such dollar bonds, brings this proceeding on 
her own behalf and in behalf of all other bondholders of such bonds, 
to have this court remove Mitsui as trustee because of alleged defaults 
in certain of its duties, and to appoint a successor trustee. Service 
of the order to show cause and petition was made upon the Superin- 
tendent of Banks as agent of Mitsui and upon Guaranty as the agent 
of Tokyo Electric. 

I am satisfied that Mitsui has been properly made a party to 
this proceeding, because the power of attorney given to the Superin- 
tendent of Banks is broad enough to cover suits against Mitsui as trustee 
as well as in its individual capacity. Tokyo Electric has not been prop- 
erly made a party because the above quoted provision in the indenture 
does not constitute Guaranty an agent to accept process on its behalf. 
However, the absence of Tokyo from the proceeding is not particularly 
material. The basic defect in petitioner’s case is that this court lacks 
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jurisdiction over the res, which consists of real property located in 
Japan. ' 

‘‘The administration of a trust of land is governed ‘by the law 
vf the State where the land is and can be supervised by the courts of 
that State only.’’ Restatement of Conflict of Laws, Sec. 243. This 
is in accord with the New York Law. In Glen v. Gibson, 9 Barb., 634, 
638, 639, the General Term (Monroe General Term) held that the 
proceedings of a Maryland court, appointing trustees to succeed a de- 
ceased trustee of New York Land ‘‘were entirely null and void in re- 
gard to lands in this State,’’ and conveyed no title to such successor 
trustees. 

It is clear that this court would have no jurisdiction to re- 
move a Maryland resident as trustee of Maryland real estate merely be- 
cause he happened to be served with process while passing through 
this state. The same rule applies to a resident of a foreign country 
who is trustee of real estate situated there. This fundamental lack of 
jurisdiction cannot be overlooked by reason of the bondholders claim 
they cannot obtain redress at the situs of the land. By the purchase 
of these dollar bonds of a Japanese corporation, the bondholders sub- 
jected themselves to the laws of the Japanese Government as adminis- 
tered by the Japanese courts. Canada Southern R. Co. v. Gebhard, 
109 U. S. 527, 537, 3 S.Ct. 363, 27 L.Ed. 1020; Salimoff & Co. v. 
Standard Oil Co. of New York, 262 N.Y. 220, 224, 186 N.E. 679, 
681, 89 A.L.R. 345. Even though the indenture specifically provides 
(Article 15, § A) that no provision of Japanese law nor any act of 
the Imperial Japanese Government shall excuse performance by the 
corporation of any of the provisions thereof, that provision itself. is 
subject to whatever action the Japanese Government or courts would 
take regarding the corporation’s property in Japan, regardless of what 
effect it might have on property outside of Japan. A trustee appointed 
by this court would not be entitled to, nor would he receive, any greater 
recognition than would be accorded to individual bondholders by the 
Army of Occupation while it is in control, or by the Japanese courts 
when they start functioning. 

The petitioner relies on Gibson v. American Loan & -Trust Co., 58 
Hun 443, 12 N.Y.S. 444. There a New York bank was trustee of real 
property in Nebraska. The General Term in this department affirmed 
the order enjoining the trustee from taking certain action deemed in- 
jurious to bondholders. The court said it would have power to remove 
the trustee if that became necessary, upon the ground that ‘‘there would 
seem to be no other authority provided for the removal of the trustee 
beyond that which the courts of this state are authorized to exercise, 
for it is directly within the rule only of the process of this court, and 
subject to any judgment which may be recovered against it in the ac- 
tion.’? 58 Hun at page 447, 12 N.Y.S. at page 447. Even there the 
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court stated that if it should remove the trustee it would have no power 
to appoint a successor. 58 Hun. at page 449, 12 N.Y.S. at page 448. 
In the instant case, in addition to lacking the power to appoint a suc- 
cessor, this court has no power to remove the present trustee, which is 
a resident of Japan and is subject to any judgment in personam which 
may be rendered by the Japanese court. 

A different question is presented in regard to a fund of 
$550,900 which the Superintendent of Banks found in the New York 
branch of Mitsui when he took it over at the outbreak of the war. 
Guaranty, claiming that this money was remitted by Tokyo Electric 
to Mitsui, as trustee, in order to pay interest on the dollar bonds due 
December 15, 1941, has sued to recover that money for these bond- 
holders. The Superintendent is defending on the ground that this fund 
is a general asset of Mitsui. Undoubtedly, this court could take juris- 
diction over this fund for the purpose of protecting domestic and even 
foreign creditors. Matter of People by Beha, In re Northern Ins. Co. 
of Moscow, 225 N.Y. 433, 435, 175 N.E. 120, 121; Moscow Fire Ins. 
Co. v. Bank of New York & Trust Co., 280 N.Y. 286, 20 N.E.2d 758; 
Id., 295 N.Y. 706, 65 N.E.2d 338. However, no reason has been shown 
for the court to exercise such jurisdiction; on the contrary, it affirma- 
tively appears that such action would be an abuse of discretion. 

If it is decided in the pending action that this fund belongs to the 
holders of dollar bonds, the fiscal agent will distribute the money among 
them. If it is decided that the fund is a general asset of Mitsui, these 
bondholders have no interest in it. The fiscal agent is a competent 
to prosecute this claim as any trustee appointed by the court. The court, 
however, would have authority on proper showing to permit individual 
bondholders to intervene and the interjection of a trustee into the litiga- 
tion would only add to the expense without any compensating benefit. 


Sufficiency of Evidence As to Execution of Note 


Ridgway v. Ridgway, Court of Errors and Appeals of New Jersey, 46 
Atl. Rep. (2d) 840 


Where plaintiff sues on a promissory note given by defendant’s 
decedent and alleges the making, execution and delivery of the note 
by the decedent and that it is unpaid, and at the trial the signature 
of decedent, the alleged maker of the note is proved by a witness who 
testifies that he knows the signature of the decedent and that the 
signature appearing on the note is the decedent’s signature and the 
note is admitted in evidence and subsequent thereto both parties 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 660. 
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rest, it is held that verdict in favor of the plaintiff was proper, 
despite the fact that defendant pleads lack of consideration and denies 
that plaintiff is a holder in due course and alleges that note was 
paid prior to the institution of suit. 


Action on a promissory note by William Ridgway against Stella B. 
Ridgway, administratrix of the estate of Hartley W. Ridgway, deceased. 
From an adverse judgment, defendant appeals. 

Affirmed. 


Herbert C. Bartlett, of Vineland, for respondent, 


Samuel L. Shapiro, of Vineland (David L. Horuvitz, of Bridgeton, 
of counsel), for appellant. 


PER CURIAM—This appeal is from a judgment entered in the 
Supreme Court, Cumberland County, upon direction of verdict in favor 
of plaintiff at the close of plaintiff’s case. 

Plaintiff sued upon a promissory note given by defendant’s decedent 
alleging the making, execution and delivery of the note by decedent; 
that the note was the property of plaintiff and unpaid, and that de- 
fendant, as administratrix of the estate of the signer of the note, dis- 
puted the claim of plaintiff thereunder. The amended answer of de- 
fendant in its essence denied that the note had not been paid and, as 
special defenses, pleaded lack of consideration; that plaintiff was not a 


holder in due course and that the note was paid prior to the institution 
of suit. 


Upon trial of the matter plaintiff presented the note and testified 
that it had not been paid. The signature of decedent, alleged to be the 
maker of the note, was proved by the assistant cashier of a banking 
establishment, who testified that he knew the signature of decedent and 
that the signature appearing upon the note was the signature of de- 
cedent, whereupon the note was admitted into evidence. At this point 
both plaintiff and defendant rested. 

Motion for direction of verdict in favor of defendant, premised upon 
the argument that there was no proof of nonpayment of the note, nor 
any proof of the execution of the note, was denied. Motion for direction 
of verdict in favor of plaintiff for the amount of the note, plus accrued 
interest, was granted and judgment in favor of plaintiff accordingly 
entered. 


Upon the argument on this appeal defendant urges error in the trial 
court for failure to direct a verdict against plaintiff and, further, error 
in directing a verdict against the defendant. It is argued by appellant 
that the record is barren of proof (1) of the making, execution and 
delivery of the note; (2) that any moneys were due under the note; 
(3) that the plaintiff was a holder in due course, and, finally, that the 
note, upon the making thereof, had any sum specified thereon. 
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These contentions of appellant are without merit. They are com- 
pletely disposed of in Trustees System, ete., v. Lisena, 106 N.J.L. 549, 
150 A. 373, and the authorities there cited. 

The judgment under review is affirmed. 


Revocation of Savings Account In Trust After 
Depositor Becomes Incompetent 


In Re Gross, Supreme Court, 62 N. Y. Supp. (2d) 392 


Where a savings account is opened by a mother ‘‘in trust for’’ 
a daughter and some seven years later the mother is adjudicated to 
be an incompetent person and subsequent thereto mother’s committee 
seeks to revoke trust and have savings bank pay him money on ac- 
count, it is held that the opening of the ‘‘trust’’ account, with no 
other evidence of intention creates a so-called tentative trust—or a 
proposed or a revocable or a Totten trust, revocable at will, until 
the depositor dies or has completed the gift in her lifetime by some 
unequivocal act. It is further held that inasmuch as the mother 
after adjudication is no longer qualified to exercise her right to elect 
to revoke, and if trust is still a tentative one after her adjudication, 
the Supreme Court after such adjudication becomes the agency en- 
titled to revoke the trust on mother’s behalf; and unless and until 
it has duly elected to revoke, no right of action to have the deposit 
paid over to him exists in the mother’s committee. Proper relief can 
be sought in equity. 


Proceeding in the matter of the petition of Edward V. Gross, as 
Committee of the estate of Elizabeth Robins, an incompetent person, 
for an order authorizing the petitioner to revoke a certain savings bank 
trust, and directing the payment of the moneys in the savings bank 
account to the petitioner. The petition was opposed by Marguerite R. 
Robins. 

Petition denied. 

Edward V. Gross, of Brooklyn, committee in person, for petitioner. 

William Otis Badger & Son, of New York City (Randall Wade. 
Badger, of New York City, of counsel), for respondent Marguerite R. 
Robins. 

BROWER, J.—On if not before December 18, 1929, an account 
was opened in a savings bank by a mother ‘‘in trust for’’ a daughter— 
a so-called tentative trust. In January of this present year the Supreme 
Court adjudicated the mother to be an incompetent person and she is 
now an inmate of a State Hospital. The petitioner was appointed 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 462. 
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committee of her property, and alleging that the moneys so on deposit 
are necessary for her support and maintenance, seeks a revocation of 
the trust and a direction to require the savings bank to pay to petitioner 
the moneys due under the account. The daughter opposes the granting 
of the relief and by affidavit injects into the proceeding the possibility 
of the so-called tentative or revocable trust having become an irrevocable 
one. The bank refused the demand of the committee for payment and 
did not appear on the return day of the motion. 

The relation existing between a savings bank and its depositor is 
that of debtor and creditor (People v. Mechanics’ & Traders’ Savings 
Inst., 92 N. Y. 7; People ex rel. Bridgeport Sav. Bank v. Barker, 154 
N. Y. 128, 47 N. E. 973) and the payment of a debt may not be directed 
by a summary order. Matter of Equitable Casualty & Surety Co., 235 
App. Div. 250, 256 N. Y. 8. 561; Matter of Rinn, 242 App. Div. 523, 
275 N. Y. 8. 705. If payment be refused upon demand, the depositor 
would be relegated to an action, and a committee has no greater rights 
than the creditor himself has. Matter of Gough, 222 App. Div. 817, 226 
N. Y. S. 159; Matter of Rinn, supra. 

The petition herein is directed first to a revocation of the trust. The 
opening of a savings bank account by a depositor in her own name ‘‘in 
trust for’? a named daughter, with no other evidence of intention, 
creates a so-called tentative—or a proposed or a revocable or a Totten 
—trust. It is revocable at will, until the depositor dies or has completed 
the gift in her lifetime by some unequivocal act or declaration. Tibbitts 
v. Zink, 231 App. Div. 339, 247 N. Y. S. 300, citing Matter of United 
States Trust Co. of New York, 117 App. Div. 178, 102 N. Y. S. 271, 
affirmed 189 N. Y. 500, 81 N. E. 1177. The mother-depositor after 
adjudication was no longer qualified to exercise her right to elect to 
revoke, or to make irrevocable, such proposed trust, and if the trust 
was still a tentative one at the time of her adjudication, the Supreme 
Court after her adjudication became the agency entitld to revoke the 
trust on her behalf; and unless and until it has duly elected to revoke, 
no right of action to have the deposit paid over to him exists in her 
committee. In re Hills’ Will, 264, N. Y. 349, 191 N. E. 12, 93 A. 
L. R. 1380. 


However, statement appears in the answering affidavits on behalf 
of the daughter, which indicate that the trust may have become an 
irrevocable one in her favor, and it may be that the daughter will be 
able to substantiate her claim, by legal proof, upon a trial on the merits. 

The right of the Court to revoke is conditional upon the deposit 
still being a so-called tentative or revocable trust, and not an irrevocable 
one. Inasmuch as the right of the incompetent to said trust fund is 
here registered upon grounds going to the heart of the fund and a 
trial on the issue of title thereto is necessary, the relief herein prayed 
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for by petition should be sought rather by a suit in equity. Matter 
of Delaney, 256 N. Y. 315, 176 N. E. 407; Kenney v. South Shore 
Natural Gas & Fuel Co., 201 N. Y. 89, 94 N. E. 606; see also Hall v. 
Taylor, 8 How. Prac. 428. With all the necessary persons parties 
to such a suit, the Supreme Court may therein not alone declare and 
decree a revocation of the trust, if that be just and equitable, but may 
also direct the bank to pay over the fund on deposit, should the circum- 
stances surrounding the fund appear to justify such action. 

Petition denied without costs and without prejudice to the institution 
of such a suit. Present order accordingly. 


Presumption of Joint Tenancy of Bank Account 
Rebuttable 


Chazin v. Chazin, Supreme Court, N. Y. Supp. (2d) 744 


A deposit in the name of depositor and another in conformity 
with statutory provisions thereto gives rise to a presumption that 
the interest of the depositors is that of joint tenants. Such a 
deposit is presumptive evidence of an attempt to make a gift presently 
to take effect. However the opening of a bank account in such 
form does not automatically give rise to an irrebuttable presump- 
tion, but merely to a rebuttable presumption, and the true trans- 
action may be shown during the lives of the parties by competent 
evidence. It is only when one of the parties dies that conclusive 
presumption is required as to the title of the survivor. 

Where husband sought to impress trust on two bank accounts, 
held in name of, husband and wife, ‘‘payable to either or the sur- 

| vivor’’ and evidence showed that as to both bank accounts the wife 
intended to give husband an interest in said accounts solely in the 
event of her death and passbooks were never in possession of hus- 
band, it was held that the wife did not intend unequivocally at the 
time of making of deposits to create joint tenancies therein, and 
further there was no agreement between the parties that the funds 
in the deposits were owned and possessed jointly and equally by 
them. The evidence was convincing that wife intended a gift in 
the future and one over which she retained the power to control, 
withdraw and use all of the funds. 


Action by Joseph Chazin against Bessie Yedwab Chazin and others to 
impress a trust on certain funds on deposit in two bank accounts, wherein 
answer set up three counterclaims. 

Complaint and counterclaims dismissed. 


NOTE—For similar decisions see B. L.J. Digest (Fifth Edition) § 437. 
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| Mitchell D. Schweitzer and Julian A. Oshlag, both of New York 
City (Julian A. Oshlag, of New York City, of counsel), for plaintiff. 
Rothman & Moses, of New York City (Moses H. Rothman, of New 
York City, of counsel), for defendant. 


HAMMER, J.—Plaintiff in this action sues his wife, Bessie Yedwab 
Chazin, and her parents, Rubin Yedwab and Mollie Yedwab, to impress 
a trust on certain funds on deposit in two bank accounts. There are two 
causes of action. In the first, plaintiff seeks to impress a trust on a 
one-half interest in the Harlem Savings Bank account No. 578604, 
entitled ‘‘Bessie Chazin [defendant wife] or Joseph Chazin [plaintiff], 
payable to either or the survivor.’’ In the second cause of action, 
plaintiff seeks to impress a trust for a one-half interest in the Public 
National Bank & Trust Company of New York, Burnside Avenue 
Branch, account No. 42156, entitled ‘‘ Joseph Chazin and/or Mrs. Bessie 
Chazin.’’ 

In the first cause of action it is alleged that on or about the 24th day 
of July, 1942, the plaintiff and the defendant opened an account with 
the Harlem Savings Bank which bore the number 578604 and was en- 
titled as aforesaid and ‘‘in respect to such account the plaintiff and the 
defendant Bessie Yedwab Chazin, agreed that they owned and pos- 
sessed same jointly and equally.’’ In the second cause of action it is al- 
leged that on or about the 2nd day of February, 1944, the plaintiff and 
the defendant opened the account with the Public National Bank and 
Trust Company of New York numbered 42156, entitled as aforesaid, and 
‘‘which was subject to withdrawal by either of the parties to said ac- 
count.’’ and ‘‘that in respect to such account, the plaintiff and the defend- 
ant, Bessie, Yedwab Chazin, agreed that they owned and possessed same 
jointly and equally.’’ | 

Defendants in their answer deny the material allegations of the com- 
plaint except they admit the opening of the accounts entitled as alleged. 
The answer sets up several defenses: (1) Adequate remedy at law; 
(2) the alleged agreement in the first cause of action was made upon con- 
sideration of marriage, was not in writing and was invalid under the 
statute of frauds; and (3) the alleged agreements were without con- 
sideration. The answer also sets up three counterclaims: (1) Alleging 
plaintiff abandoned his wife and child and the expenditure by the de- 
fendant from her separate funds of the sum of $250 for the support of 
herself and the child; (2) the expenditure by the defendant wife from 
her separate funds of $355.50 for medical expenses and clothing for her- 
self and child for which she seeks reimbursement; and (3) the loan or 
advance of $128 by the defendant wife from her separate funds to the 
plaintiff, which he promised and agreed to repay. 

Plaintiff in his reply denies the allegations of the counterclaims, and 
for an affirmative defense thereto alleges that any moneys due from 
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plaintiff or claimed to have been spent in his behalf ‘‘were taken from 
the funds of the plaintiff as alleged and set forth in the complaint.’’ 

Upon considering the evidence, tested in the light of credibility and 
probability, I am convinced that plaintiff has not established the claims 
alleged in the complaint which he sought to sustain by the testimony of 
himself and members of his family. I find and decide that the plain- 
tiff and defendant did not agree that they owned and possessed jointly 
and equally Harlem Savings Bank account No. 578604 or Public Na- 
tional Bank and Trust Company of New York, Burnside Avenue Branch 
account No. 42156, as alleged by the plaintiff. After considering the 
evidence, I find and decide that the facts are as follows: 

The defendant wife prior to July 24, 1942, had on deposit in the 
Harlem Savings Bank, in account No. 530272 in her own maiden name 
of Bessie Yedwab, the sum of $5,118.21. The funds deposited were 
either her own earnings or moneys given to her by her father and mother 
[the other defendants]. On July 24, 1942, after she had been engaged to 
marry the plaintiff for several months and two days before the marriage, 
she transferred the funds from account No. 530272 to account No. 
578604, entitled ‘‘Bessie Chazin or Joseph Chazin, payable to either or 
the survivor.’’ On or about that day she had stated to the plaintiff that 
she would transfer $5,000 of her moneys to the new account, as she de- 
sired him to have the money in case of her death if she died before him. 
The plaintiff stated he was satisfied with such an arrangement. The 
defendant wife and the plaintiff went to the bank and in the presence 
of her husband she stated she desired her husband to have the money 
in her account in the event of her death. The individual account was 
thereupon closed and $5,000 of the funds were placed on deposit in the 
new account. At no time did the defendant either deliver or give pos- 
session or control of the bankbook to the plaintiff. The plaintiff at no 
time added to, increased or withdrew any sums from the new account. 

On July 26, 1942, the parties were married. On that day they went 
to Baltimore, Maryland, where the plaintiff was employed and earned a 
base pay of $43 per week, which, with overtime, occasionally went as 
high as $100 per week. After four weeks the wife also obtained em- 
ployment and worked until August, 1943, when she became ill. During 
her employment she earned about $1,800, and from the moneys she 
earned opened a joint account in the Union Trust Company of Balti- 
more in the name of ‘‘Joseph Chazin or Bessie Chazin, the survivor 
to take.’’? On January 29, 1944, plaintiff and his wife returned to New 
York from Baltimore, and on February 2, 1944, there was transferred 
from the Baltimore account and deposited in the Public National Bank 
and Trust Company account No. 42156, entitled ‘‘ Joseph Chazin and/or 
Mrs. Bessie Chazin,’’ the sum of $1,528.85. On March 25, 1944, as al- 
leged in the complaint, there was on deposit in that account $1,400.85. 
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About the time of opening the account in the Union Trust Company 
of Baltimore, the defendant wife told plaintiff, her husband, that she 
was depositing the money in the form used, so that he would have the 
money in the event of her death if she died first, and plaintiff agreed 
to this. Before depositing the money in the Public National Bank the 
defendant wife made a similar statement to the plaintiff husband and he 
agreed. The defendant wife did not deliver either of the books of the 
Union Trust Company or of the Public National Bank to the plaintiff, 
but retained each of them in her own possession and control. Plain- 
tiff at no time deposited any of his funds in either of said banks and 
neither of them was ever increased by any deposit by him. When the 
plaintiff and his wife returned to New York in January, 1944, he was 
out of employment and they resided at the home of her parents, the other 
defendants. 

On or about March 6, 1944, at plaintiff’s request and upon his state- 
ment that he would repay the money, defendant withdrew from the 
account in the Public National Bank $128, which she delivered to the 
plaintiff. On or about March 25, 1944, plaintiff requested his wife, the 
defendant, to invest some of the money which she had on deposit in the 
banks in a business which he stated he wished to go into with his sister. 
The defendant refused and plaintiff stated that he would take the books 
and withdraw the money that he needed for that purpose. The defend- 
ant wife thereupon withdrew all of the moneys from the said accounts 
and has since had same in her possession, except certain moneys to which 
reference will be made herein. 

On July 21, 1944, a daughter was born to the plaintiff and his wife, 
and from the moneys on deposit she paid on account of the maternity 
hospital expenses $105 and for doctors and services $110, and also pur- 
chased a crib, carriage and clothing for the child. On or about December 
5, 1944 plaintiff and defendant obtained an apartment and went there to 
reside on December 25, 1944. From the moneys which had been de- 
posited, the defendant wife purchased furniture and incidentals for the 
apartment for the sum of $468. 

On or about January 22, 1945, plaintiff asked his wife for $300, 
which he stated he wished to give to his brother. The defendant refused, 
and in an ensuing argument defendant informed the plaintiff that she had 
withdrawn the moneys from the two bank accounts on or about March 
25, 1944. Matrimonial difficulties ensued and the parties have since 
separated. | 

It appears that since December 22, 1945, plaintiff has not contributed 
to the support of the defendant and the child of the marriage and that 
after this action was at issue, in a proceeding in the Family Court, an 
order was made directing the plaintiff husband to pay to the defendant 
wife $10 per week for the support of the child. 
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While, perhaps, not necessary, in view of the decision reached, it may 
be observed that where an oral ante-nuptial contract has been fully 
carried out according to its terms, it is an accomplished fact and the 
statute no longer affects the transaction. Miller v. Sire, 2 Cir., 224 F. 
424, L.R.A.1916D, 1211; Lyons v. Knights of Maccabees of the World, 
192 App.Div. 109, 182 N.Y.S. 212; Adams v. Swift, 169 App.Div. 802, 
155 N.Y.S. 873; in re Ditson’s Estate, 177 Misc. 648, N.Y.S.2d 468. 

A deposit in the form prescribed by the Banking Law, § 239, 
subd. 3, gives rise to a presumption that the interest of the depositors is 
that of joint tenants. Such a deposit is presumptive evidence of an at- 
tempt to make a gift presently to take effect. Clary v. Fitzgerald, 155 
App.Div. 659, 140 N.Y.S. 536, affirmed 213 N. Y. 696, 107 N.E. 1075; 
Moskowitz v. Marrow, 251 N. Y. 380, 167 N. E. 506, 66 A. L. R. 870; 
Marrow v. Moskowitz, 255 N. Y. 219, 174 N. E. 460. 

‘<The tenancy, if joint in its creation, was not destroyed by revocation. 
Cf. Kelly v. Beers, 194 N.Y. [49], at page 58, 86 N.E. 980, 128 Am.St. 
Rep. 543. If the form of the deposit was an expression of the true 
agreement, there could be no change of ownership thereafter by an ex 
parte declaration. As to what the true agreement was, the door to con- 
troversy was open during the joint lives of the depositors. It was closed 
upon the death of either. The question is not here whether a like result 
would follow if a suit to establish an agreement at war with the pre- 
sumption had then been pending undetermined.’’ Cardozo, C. J., in 
Moskowitz v. Marrow, supra, at page 400 of 251 N. Y., at page 513 of 
167 N.E., 66 A.L.R. 870. 

Before 1909 and the enactment of § 144 of the Banking Law, a de- 
posit in a form such as that shown here would be insufficient to establish 
a gift of an interest in the funds deposited, to take effect presently or 
in the future. Moskowitz v. Marrow, supra; Beaver v Beaver, 117 
N.Y. 421, 22 N.E. 940, 6 L.R.A. 403, 15 Am.St.Rep. 531; Matter 
of Bolin, 136 N.Y. 177, 32 N.E. 626; Kelly v. Beers, supra. The 
only presumption was that ‘‘the depositor so arranged for the purposes 
of convenience.’’ Matter of Bolin, supra. 

In Kelly v. Beers, supra, where the form of deposit closely approxi- 
mated that here, it was stated that although the language used imported 
joint ownership, with final ownership in the survivor, that alone, even 
accompanied by delivery, did not establish a gift. There the gift was 
established by language and acts showing the intent to make the gift. 
It was also stated that even delivery would not establish a gift, as, being 
necessary either for the purposes of convenience or gift, delivery must be 
regarded as an equivocal act. j 

In O’Connor v. Dunnigan, 158 App. Div. 334, 143 N. Y. 8. 373, af- 
firmed 213 N.Y. 678, 107 N.E. 1082, it was held that a savings bank de- 
posit in such form, the depositors being husband and wife, created a 
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joint ownership with right of survivorship, irrespective of which party 
originally made the deposit. There the wife, shortly before her death, 
withdrew the funds and deposited them in her own name. In the action 
by the husband against the wife’s executrix, he was held entitled to the 
funds, but in that case the presumption had become conclusive as to the 
title of the survivor upon the death of the wife. 

In wiew of all the decisions, it is clear that the opening of a bank 
account in such form does not automatically give rise to an irrebuttable 
presumption, but merely to a rebuttable presumption, and that the true 
transaction may be shown during the lives of the parties by competent 
evidence. It is only when one of the parties dies that the conclusive 
presumption is required as to the title of the survivor. Again, in Mos- 
kowitz v. Marrow, Cardozo, C.J., at pages 396, 398, 399 of 251 N.Y., at 
page 511 of 167 N.E., 66 A.L.R. 870 in his concurring opinion stated: 

‘‘The statute, as I view it, does not mean that between the persons 
named as depositors a joint tenancy ensues at once and automatically, 
as an irrebuttable presumption, with the result that neither will be per- 
mitted even during the joint lives to prove against the other that the 
deposit was made with a contrary intention. . . . For the depositors 
themselves, the form is not conclusive in any contest during their joint 
lives as to the title to the moneys... . 


‘‘Bank accounts in this form are opened not infrequently by the 
simple and the humble. The last thing that was in view was to encompass 
them with new embarrassments, to penalize their ignorance. What was 
sought and what was needed was to let them carry out their will. There 
was to be flexibility and simplicity, not rigidity and formalism, in an 
adjustment between means and ends. .. . The true agreement may be 
proved, though in proving it there is a departure from the terms of the 
presumption. ... When... a contest in the courts ensues during 
the joint lives of the depositors, distribution is to be determined, not 
solely by the terms of the deposit, which then cease to be conclusive, 
but by the realities of ownership.’’ 

In Walsh v. Keenan, 293 N. Y. 573, 59 N. E. 2d 409, in interpreting 
§ 239, subd. 3 [formerly § 249, subd. 3], of the Banking Law, at p. 578 
of 293 N.Y., at page 410 of 59 N.E.2d, the court said: 

‘‘Though the bank had signature cards of both, plaintiff never had 
possession of the bank book or any control over or use of the account.’’ 

Again quoting from the concurring opinion in Moskowitz v. Marrow, 
supra, at page 397 of 251 N.Y., at page 512 of 167 N.E., 66 A.L.R. 870, 
Cardozo, C.J., stated: 

‘‘The plain implication is that as between the depositors themselves, 
the form of deposit gives rise to a presumption and nothing more but that 
after the death of either leaving a deposit then subsisting, the presump- 
tion becomes conclusive as to the title of the survivor.’’ 
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The conclusion is reached that the defendant wife did not in- 
tend unequivocally at the time of making either deposit to create a joint 
tenancy, and also, that there was no agreement between the parties that 
the funds in the deposits were owned and possessed jointly and equally 
by them. The evidence is convincing that the defendant wife intended 
a gift in futuro, and one over which she retained the power to control, 
withdraw and use all of the funds. Hurley v. Molloy, Sup., 21 N.Y.S.2d 
974, affirmed 261 App.Div. 813, 25 N.Y.S.2d 782; In re McCarthy’s 
Estate, 164 Mise. 719, 299 N.Y.S. 715; In re Jagodzinski’s Estate, 
Sur., 52 N.Y.S.2d 341; Hayes v. Claessens, 189 App.Div. 449, 179 N. 
Y.S. 153; Inda v. Inda, Sup., 32 N.Y.S.2d 1001, affirmed 263 App. 
Div. 925, 32 N.Y.S-2d 1008; Bloomingdale v. Bloomingdale, 107 Misc. 
646, 177 N.Y.S. 873; Schwab v. Schwab, 177 App.Div. 246, 163 N.Y. 
S. 246; Schneider v. Schneider, 122 App.Div. 774, 107 N.Y.S. 792. 

In respect of the defendant’s counterclaims, the evidence is also 
convincing that the defendant wife did not withdraw and use the funds, 
as alleged, with the intention of collecting the same from her hus- 
band, the plaintiff. On the contrary, the evidence shows that the funds 
which are the subject matter of counterclaim, which were given to the 
husband, were outright gifts in praesenti, without any thought or in- 
tention of repayment, and that the funds used to buy furniture either 
for the family or household or for the child were expended without any 
thought or intention of reimbursement. 

Accordingly, the plaintiff’s complaint is dismissed upon the merits 
and the defendant wife’s counterclaims are also dismissed on the merits. 
One bill of costs of the action is awarded to the defendants. Submit 
judgment on notice. 


Parol Evidence Allowed to Prove Liability of 
Deceased Indorser’s Estate on Note 


In re Futherer’s Estate, Surrogate’s Court, 60 N. Y. Supp. (2d) 741 


The nature of the intrinsic relationship of a maker and an ir- 
regular indorser of a promissory note is subject to proof by parol 
evidence, and such evidence may be circumstantial as well as by 
direct testimony. Husband and wife signed a promissory note to 
claimant for $700 with interest payable four months after date. The 
note was signed in the lower right hand corner by husband, and his 
wife signed her name on the back of the note. Both husband and 
wife died in 1943. Claimant subsequently presented claim against 
wife’s estate. Claim was rejected on ground it was outlawed by 
Statute of Limitations. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 707. 
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It was held from all evidence that wife was benefited by loan 
for which note was given and that she did not consider herself as 
one only secondarily liable, with a right of recourse against her 
husband if she were required to pay the note. She signed the note 
with her husband to induce the loan, saved money to pay on the 
note, went with her husband to make payments thereon, and each 
time a payment was made she in effect asked for an extension of 
time for further payments. It was further held that though no 
claim was made that wife was entitled to notice of protest on non- 
payment, she was clearly not entitled to any such notice upon the 
evidence. Her participation in all phases of the payments tolled 
the running of the Statute of Limitations and claimant was entitled 
to have the balance due on note paid out of deceased wife’s estate. 


Proceeding in the matter of the judicial settlement of the accounts of 
Joseph J. Buckley, as administrator of the estate of Josephine Futherer, 
deceased. Charles W. Futherer presented a claim against the estate but 
the administrator rejected the claim. 

Claim allowed. 

Wynkoop & Toan, of Rochester (George E. Wynkoop, of Rochester, 
of counsel), for administrator. 

Van Alstyne & Adams, of Rochester (Addis V. Adams, of Rochester, 
of counsel), for Charles W. Futherer, claimant. 


WITMER, S.—Upon this proceeding for the judicial settlement 
of the accounts of the administrator of the estate of Josephine Futherer, 
deceased, the petition shows that one Charles W. Futherer presented 
a claim against the estate based upon a promissory note, and that the 
administrator rejected it. Proof has been presented with respect to 
the claim. It appears that the claimant, Charles W. Futherer, was a 
cousin of Joseph Futherer; that on September 14, 1925, at the home 
of Charles W. Futherer, said Joseph Futherer and his wife, Josephine 
Futherer, the decedent herein, signed a promissory note to claimant for 
$700 bearing interest at 6%, payable four months after date at the 
latter’s office in Rochester, New York. Claimant’s sister, L. Irene 
Futherer, was also present at the time. It appears that claimant’s 
family and his said sister, who resided a block from him, were very 
friendly with the cousin Joseph Futherer and wife and whenever the 
latter visited or called on claimant the sister was invited to come over. 

+ was largely through the sister’s testimony that competent evidence 
was produced on behalf of claimant. I believe from observing her on 
the witness stand and from the open manner of her testimony both on 
direct and cross examination, that she was telling the truth to the 
best of her ability. Great probative force was added to her testimony by 
the corroboration thereof by claimant’s son, a physician, Major Charles 
M. Futherer, recently discharged from the United States Army. 

The promissory note was signed in the lower right hand corner by 
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Joseph Futherer. Josephine Futherer signed her name on the back of 
the note at the right end thereof. At the other end on the back of the 
note the following was subsequently written by claimant: 


“Payments 
March 28, 1927—By cash — $50.00 
May 16, 1931—‘‘ ‘* — 20.00 
July 3, 1934 —‘* ‘* — 10.00 
Sept. 15, 1987 —‘* ‘* — 10.00 
Apr. 10, 1940 —‘** ‘“* — 10,.00’’ 


Joseph Futherer died in May, 1943, and Josephine Futherer died in 
December, 1943. Claimant filed his verified claim herein the day after 
the administrator was appointed in April, 1944. The claim has been 
rejected solely on the ground that it is outlawed by the Statute of 
Limitations. It is not disputed that the note was signed as above stated 
and the money obtained thereon. It is not suggested that any payments 
have been made upon the note besides those endorsed thereon, except 
in so far as there may be an inference of claim of payment from the 
defense of the Statute of Limitations. The equities, therefore, appear 
to be with the claimant. 

The decedent herein placed her signature upon the note before it 
was delivered to claimant and before the money was advanced thereon. 
She was specifically asked if she had signed it, before it was accepted by 
the claimant, and she affirmed that she had signed it. The nature of the 
intrinsic relationship of a maker and an irregular endorser Negotiable 
Instruments Law, § 114, subd. 1, of a promissory note is subject to proof 
by parol evidence, and such evidence may be circumstantial as well as 
by direct testimony. Callery v. Lyons, 292 N.Y. 15, 53 N.E.2d 376; 
Wittemann v. Sands, 238 N.Y. 434, 144 N.E. 671, 37 A.L.R. 1216. 

It appears from all the evidence that Josephine Futherer was 
benefited by the loan for which the note was given, and that she did not 
consider herself as one only secondarily liable, with a right of recourse 
against her husband if she were required to pay the note. She came to 
claimant’s house with her husband to procure the loan, and she signed the 
note with him in order to induce the loan. That she deemed it her own 
obligation is clear from the evidence that she stated that she was reluct- 
ant to visit the claimant’s house because ‘‘we owe your father a lot of 
money on this note . . .’’; that she saved money to pay on the note, went 
with her husband to make payments thereon, and each time a payment 
was made she in effect asked for an extension of time for further pay- 
ments by asking the claimant, ‘‘Is that all right, Charley?’’ No claim is 
made that she was entitled to notice of protest on nonpayment and clearly 
upon the evidence she was not. Union Bank of Brooklyn v. Sullivan, 
214 N.Y. 332, 108 N.E. 558; Withrow v. Slayback, 158 N.Y. 649, 53 
N. E. 681, 70 Am .St.Rep. 507 ; Meyer v. Hibsher, 47 N.Y. 265, 272; Mount 
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Vernon Trust Co. v. McAtamney, 224 App.Div. 662, 663, 228 N.Y.S. 
855; and Residence Funding Co., Inc., v. Francis, 149 Mise. 380, 381, 
268 N.Y.S. 239, 240. The amount paid was endorsed on the note by 
claimant in the presence of both Joseph and Josephine Futherer each 
time the payments were made. Her participation in all phases of the 
payments tolled the running of the Statute of Limitations (First Na- 
tional Bank of Utica v. Ballou, 49 N.Y. 155; Madison County Trust and 
Deposit Co. v. Smith, 233 App. Div. 623, 254 N. Y. S. 548), and claimant 
is entitled to have the balance due on said note paid out of the estate 
herein, with costs. The computation of interest and total amount due 
shall be recited in the order hereon, which may be settled on two days’ 
notice. 


Signature of Maker of Note in Representative 
Capacity Relieves Personal Liability 


Smith v. Reisch, Appellate Court of Illinois, 67 N.E.Rep. (2d) 304 


Whenever a form of instrument is such as to fairly indicate to 
the eye of common sense that the maker signs as agent or in a rep- 
resentative capacity, he is relieved of personal liability if authorized. 
The phrase ‘‘ Trustees, trading as the Annie Reisch Investment Com- 
pany, a Common Law Trust of Sangamon County, Illinois,’’ follow- 
ing signatures of makers to note is held to clearly indicate that 
makers were signing in a representative capacity. 


Action by W. G. Smith against Frank Reisch, individually, Sue M. 
Reisch, individually, and Frank Reisch and Sue M. Reisch, trustees 
trading as the Annie Reisch Investment Company, on two notes. From 
a judgment opening the judgment by confession against a defendant 
individually, the plaintiff appeals. 

Affirmed. 

Mark O. Roberts, of Springfield, and Victor Hemphill, of Carlin- 
ville, for appellant. 

Barber & Barber, of Springfield, for appellees. 

HAYES, Presiding J.—This is a suit upon two notes, one in the sum 
of $4700, the other for $15,000 signed by Frank Reisch and Sue Reisch 
followed by the phrase ‘‘ Trustees, trading as The Annie Reisch Invest- 
ment Company, a Common Law Trust of Sangamon County, Illinois.”’ 
The notes were dated October 3, 1932; were due in four months, and 
were payable to Ridgely-Farmers State Bank. Nine years after maturity 
plaintiff, W. G. Smith, purchased these notes and others of a total face 
value of $390,000 from the receiver of the payee bank for $4,455. This 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1373. 
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action was begun by a complaint and cognovit in the Circuit Court of 
Sangamon County and judgment was entered by confession against the 
makers individually and as trustees. The individual defendants filed 
motions to open the judgment against them individually for stay of 
execution and for hearing on the merits. Subsequent pleadings were 
fiied by both plaintiff and defendants including a motion for summary 
judgment by defendants which was allowed by the Court. As a result, 
the judgment against defendants individually was vacated. Plaintiff 
Smith has appealed to this court. 


Defendants rely upon Section 20 of the Negotiable Instruments 
Law, Ill. Rev. Stat. 1945, ¢. 98 § 40, to escape personal liability. That 
section provides: ‘‘Where the instrument contains, or a person adds to 
his signature, words indicating that he signs for or on behalf of the 
principal, or in a representative capacity, he is not liable on the in- 
strument if he was duly authorized; but the mere addition of words 
describing him as agent or as filling a representative character without 
disclosing his principal, does not exempt him from personal liability.’’ 

Plaintiff contends first that this section is of no avail because a 
principal and agent relationship does not exist between a common law 
trust and its trustees. He has cited authorities holding that such a trust 
is not a legal entity and hence cannot be a disclosed principal. Guth- 
mann v. Adco Dry Storage Battery Co., 232 Ill.App. 327; Moskal v. 
New Era Commercial Ass’n, 228 Ill.App. 278. This argument, how- 
ever, overlooks the fact that the statute protects not only agents 
but persons ‘‘signing in a representative capacity as well.’’ Defendants 
signing as trustees clearly acted in such capacity. Brannon, Negotiable 
Instruments (6th Ed.) 312. 


Plaintiff also contends that, assuming Section 20 does apply here, 
defendants failed to adopt words disclosing their representative capacity. 
We do not agree. ‘‘Whenever a form of instrument is such as to fairly 
indicate to the eye of common sense that the maker signs as agent or in a 
representative capacity, he is relieved of personal liability if duly 
authorized.’’ Zavadil v. Norris, 287 Ill. App. 627, 5 N. E. 2d 621. 
(Abstract 1st Dist. Ill. App. Court, 2nd Div.) This phrase added to 
defendant’s signatures here clearly indicated their representative 
capacity. 

Plaintiff argues further that Section 20 applies only if the obligation 
in question was one that the persons executing it were authorized to 
make and that there is no express authorization in the trust instrument 
authorizing defendants to execute judgment notes. The trust instru- 
ment authorizes the trustees to execute notes and ‘‘to do all acts and 
things which in their judgment are necessary, proper and advantageous 
or expedient to promote the complete and most successful execution of 
this trust... .’’ It further provides that ‘‘the powers of the trustees 
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hereunder shall be construed as the general powers of citizens of the 
United States to act collectively and to do any lawful things which 
citizens may do in any state or country, excepting only for the limita- 
tions herein expressed.’’ We believe these provisions are broad enough 
to authorize the execution of judgment notes. Nor do we find any merit 
in plaintiff’s argument that judgment clauses are operative only in 
suits at law while a trustee can be sued in a representative capacity only 
in equity. While it is true there is broad language in Wahl v. Schmidt, 
307 Ill. 331, 1388 N. E. 604, supporting plaintiff’s contention that case 
involved the liability of a trust estate in tort, we believe that our 
decision in Newby v. Kingman, 309 Ill. App. 36, 32 N. E. 2d 647, recog- 
nizes the liability at law of the trust estate for authorized contracts and 
that that decision should control here. 

We have examined carefully the numerous arguments advanced by 
plaintiff as grounds for a reversal here but find them without merit. 
It would serve no useful purpose to extend this opinion to cover them 
all. We believe the judgment of the Circuit Court of Sangamon County 
is correct and should be affirmed. Judgment affirmed. 


Judgment Creditor Must Show That Funds of Judg- 


ment Debtor in Name of Third Party Is 
Debtor’s Property 


Wieser v. Gustafson, City Court of New York, 61 N. Y. Supp. (2d) 246 


A judgment creditor’s allegation in an affidavit for a third party 
order that certain property standing in the name of some other 
person, is, in reality, the property of the judgment debtor does not 
constitute a sufficient basis to warrant a court enjoining the disposi- 
tion of that fund where statutory provisions require such conclusions 
or facts to be shown. 

Proceeding by judgment creditor sought a third party order 
relative to property of judgment debtor; the affidavit on which the 
restraining order was obtained, indicated that the account appeared 
on the books of the bank in the name of ‘‘Rock Church Building 
Fund.’’ It was held that there is no suggestion that the third party 
knew or had reason to believe that the fund was the property of the 
debtor. Restraining order not applicable to the fund. 

The form of check used for withdrawals, is one on which there 
is printed at the top, ‘‘Rock Church Building Fund, 202 West 58th 
St., New York’’; and at the lower right hand corner, ‘‘Rock Church 
Building Fund,’’ under it a line for the signature, and under that, 
the word ‘‘Treas.’’ It was held that this form of check indicated 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 105. 
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the form in which the account was kept, and was notice to the bank 
and to anyone dealing with such check and the account, that the 
person signing the check, (the judgment debtor in instant case) was 
signing in a representative capacity, as treasurer, and not as an 
individual ; and that as agent or officer of the Rock Church Building 
Fund, he was not authorized to use that fund to pay his individual 
debts. 


Supplementary proceedings by Jonas Wieser, doing business under 
the firm name and style of J. Wieser & Company, judgment creditor, 
against Gustav Gustafson, also known as Gus Gustafson, wherein the 
Bank of Manhattan Company was restrained from permitting with- 
drawal from the account of Rock Church, Inc., alleged to be judgment 
debtor’s account. On motion of Rock Church, Inc., to vacate the 
restraining order. 

Motion granted. 

McDonough & Durkin, of New York City, for Rock Church Inc., for 
the motion. 

Harry Wieser, of New York City, for judgment creditor, in opposi- 
tion to the motion to vacate. 


BONEPARTH, J.—The judgment creditor heretofore obtained an 


ex parte order, directing the Bank of Manhattan Company to appear 
for examination on the 4th day of January, 1946, as a third party 
herein. 


The order was based upon an affidavit, which alleged that the third 
party had property of the judgment debtor, to wit, a bank account, and 
continued, ‘‘The sources of deponent’s information and the grounds of 
deponent’s belief as to said property . . . indebtedness, are as follows: 
An investigation caused to be made by deponent as a result of which 
deponent has learned that the debtor presently maintains an account at 
said bank; that the account is carried under the name of Rock Church 
Building Fund; that all checks and drafts on said account are drawn 
and signed by the debtor, and that the funds in said account, as stated 
above, are the sole property of the judgment debtor.’’ The judgment 
debtor, it will be noted, is an individual. The order restrained the 
third party from making or permitting any transfer or disposition of 
the property of the debtor. 

The bank sent to the attorney for the judgment creditor, in response 
to the order, a letter stating that it was holding the sum of $1359.19 
subject to the order of the court, and that it was enclosing ‘‘a copy of 
the signature card and a transcript of the account as requested.’’ 

It does not appear that there was any examination of the third 
party. No copy of the signature card, nor of the transcript of the 
account, is submitted. 
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The Rock Church, Inc., moves to vacate the order restraining the 
Bank from permitting withdrawal of its bank account. It submits the 
affidavit of the secretary of the Board of Trustees of Rock Church, Inc., 
a religious corporation, incorporated in 1929, and of the judgment 
debtor, together with a blank check, used in connection with the account 
in question. 

On the return day of the motion, the creditor submitted an affidavit 
in opposition. At the time, the attention of attorney for the judgment 
creditor was called to the fact that nowhere either in the affidavit, on 
which the order is based, or in the affidavit submitted herein, were the 
sources of information set forth. The matter was adjourned, for both 
sides to present testimony. 

On the adjourned day, the attorney for Rock Church, Inc., appeared 
with the persons, who had made affidavits. The attorney for the judg- 
ment creditor produced no witnesses, rested on the affidavits submitted 
and urged that the Rock Church, Inc., in the instant case, was limited 
for relief to commencing a plenary suit. 

From the proof submitted, it appeared that the Rock Church, Inc., 
authorized the creation of a fund, known as the Rock Church Building 
Fund, made up of church collections; that the judgment debtor was the 
treasurer of the fund, and that the fund was used for the maintenance 
of its building, and that it was not the property of the judgment debtor 
personally. 

The creditor’s position herein is that the mere allegation in an 
affidavit for a third party order that certain property standing in the 
name of some other person, is, in reality, the property of the judgment 
debtor constitutes a sufficient basis to warrant a court in enjoining the 
disposition of that fund. That position fails to take into account the 
provision of the statute, section 779, Civil Practice Act, which requires 
such conclusions or facts to be ‘‘shown.’’ 

It has been held that an ex parte order, based on an affidavit on 
information and belief without setting forth the sources of information 
and belief, though irregular and voidable, must be obeyed until it is 
vacated. Matter of Parrish, 28 App. Div. 22, 50 N. Y. S. 735. But 
when it or a subpoena issued to examine a third party is attacked, the 
‘judgment creditor must be prepared to defend it and ‘‘. . . must come 
forward with proof from which the court may reasonably infer that the 
party sought to be examined has property of the judgment debtor or is 
indebted to him... .’’ New York Credit Men’s Association v. Schneider, 
247 App. Div. 896, 286 N. Y. S. 978, 979; see, also, Grill v. Hool, Sup., 
53 N. Y. 8. 2d 205. 

In Matter of Van Senden v. Pratt, 189 App. Div. 647, 178 N. Y. S. 
835, an order for the examination of a third party was under attack. 
There the allegation as to the third party’s possession of property of the 
judgment debtor went further than the instant case. There the con- 
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clusion as to the possession of property by the third party was based 
on the allegation ‘‘. . . that the sources of deponent’s knowledge and the 
grounds of his belief as to the said judgment debtor’s property and the 
said possession thereof by said third party are as follows: A statement 
signed by said Beatrice M. Pratt, now in deponent’s possession.’’ This 
statement was not produced, nor its contents set forth. 

The Appellate Division reversed Special Term and granted the 
motion to vacate the order for examination, holding the affidavit in- 
sufficient to support the order. 

This decision was followed in two cases, decided in this department 
in 1927. Matter of Droshnicop v. Sindacato Orientale Di Commercio et 
al., 221 App. Div. 841, cases 7 and 8, 224 N. Y. S. 789. An examination 
of the records on appeal in these cases shows that the allegation that 
the third party had property of the judgment debtor was based on 
information and belief; the sources of deponent’s knowledge and the 
grounds of his belief were set forth as ‘‘. . . letters and documents of 
the relationship betwen said judgment debtor and Banco de Roma... .’’ 
No letters or documents were set forth. This was held to be insufficient, 
and a motion to vacate the third party order was granted. 

The reason is obvious. Generally, in these proceedings, the allegation 
in the affidavit that the third party has property of the judgment debtor 
is a conclusion of the affiant, and is alleged not on knowledge, but on 
information and belief. 


‘‘Hearsay evidence is generally excluded upon the trial of issues of 
fact in actions. . . . But in collateral proceedings, or matters of practice 
where orders in the progress of actions are applied for, judges frequently 
act upon facts stated upon information and belief. . . . All that is 
required is that the information furnished by the affidavit shall be such 
that a person of reasonable prudence would be willing to accept and 
act upon it. The mere averment, however, of a fact upon information 
and belief, without more, is not sufficient ; but the sources of the informa- 
tion and the grounds of belief must be stated, so that the judicial officer 
to whom the affidavit is presented may judge whether the information 
and belief have a proper basis to rest on;...’’ (Buell v. Van Camp, 
119 N. Y. 160, 165, 23 N. E. 538, 540). There must be ‘‘. . . some proof 
upon which the judge . . . can act, and determine that at least there is 
presumptive evidence of the jurisdictional facts.’’ Matter of Leslie, 
19 Misc. 667, 671, 44 N. Y. S. 11038, 1106. 


This rule is applicable to proceedings supplementary to judgment. 
Matter of Parrish, 28 App. Div. 22, 24, 50 N. Y. S. 735, 736; Matter of 
Van Senden v. Pratt, supra; Matter of Droshnicop v. Sindacato Orien- 
tale Di Commercio et al., supra. 

In the instant proceeding, the affidavit on which the order was 
granted, indicates that the jurisdictional facts are alleged on informa- 
tion and belief. It recites that the affiant caused an investigation to 
be made. Who supplied the information or what information was 
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supplied is not set forth. The sources of the information and the 
grounds of belief are not disclosed. Tested by the cases hereinbefore 
cited, the affidavit is insufficient. 

There is a further reason why the order in the instant case should 
be vacated. 

Proceedings supplementary to judgment are purely saint, and 
must be strictly construed. Matter of Ward v. Stoddard, 144 App. 
Div. 143, 128 N. Y. S. 846; Matter of Maltbie v. Lobsitz Mills Co., 223 
N. Y. 227, 232, 119 N. E. 389, 390. 

The procedure for the examination of a third party siete to 
order is prescribed by Section 779, Civil Practice Act. That section, 
specifically provides, as to a provision restraining the third party from 
suffering any disposition of the property of the debtor, as follows: 
‘*. . . such a restraining provision shall not, however, apply to any 
property, money or indebtedness which appears from the books or 
records of the third party to belong to or to be due to a person or 
corporation other than the judgment debtor, unless the third party has 
knowledge or reason to believe that such property . . . belongs to or is 
due to the judgment debtor; .. .’’ 

Here the affidavit on which the restraining order was obtained, 
indicated that the account appeared on the books of the bank in the 
name of ‘‘Rock Church Building Fund.’’ There is no suggestion that 
the third party knew or had reason to believe that the fund was the 
property of the debtor, as required by Section 779, Civil Practice Act. 
Accordingly, the restraining order should not apply to that fund. 

Th form of check used for withdrawals, submitted on this motion, 
is one on which there is printed at the top, the legend ‘‘Rock Church 
Building Fund, 202 West 58th Street, New York’’; and at the lower 
right hand corner, ‘‘Rock Church Building Fund,’’ under it a line for 
the signature, and under that, the word ‘‘Treas.’’ 

This form of check, which apparently indicates the form in which the 
account is kept, is notice to the bank and to anyone dealing with such 
checks and this account, that the person signing the check (in this in- 
stance, the judgment debtor) was signing in a representative capacity, 
to wit, as treasurer, and not as an individual; and that as an agent or 
officer of the Rock Church Building Fund, he was not and’ is not 
authorized to use that fund to pay his individual debts. Ward v. 
City Trust Co. of New York, 192 N. Y. 61, 69, 84 N. E. 585, 587; Stan- 
dard Steam Specialty Co. v. Corn Exchange Bank, 220 N. Y. 478, 481, 
116 N. E. 386, 387, L. R. A. 1918B, 575. 

The judgment creditor urges that the present proceeding must be 
tested by the provisions of Section 794, Civil Practice Act, and that the 
moving party should be remitted to a plenary suit. Section 794 refers to 
a proceeding to direct or permit a third party to turn over monies to the 
judgment creditor or to the sheriff. This is not such a proceeding. 
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Furthermore, Section 799, Civil Practice Act, which grants the 
power to restrain the disposition of property by the third party, also pro- 
vides that ‘‘where an injunction order has been granted against a third 
party ... with respect to property, money or indebtedness which 
is claimed by or on behalf of a person or corporation, other than the 
judgment debtor, an application to vacate . . . the injunction order 
may be made by such person or corporation, upon notice to the judg- 
ment creditor and the third party ....’’ That procedure was fol- 
lowed here. 

Accordingly, the application of Rock Church, Inc., must be granted 
and the restraining provision contained in the order heretofore issued 
on December 21, 1945, must be vacated and the order itself vacated. 

In view of the fact that the Rock Church was required to retain an 
attorney, to attend here on several occasions and produce witnesses and 
other evidence, costs should be awarded to the moving party, and Rock 
Chursh, Inc., is awarded the sum of $30.00 costs against the judg- 
ment creditor. Order signed. 


Conflicting Evidence as to Alteration of Note After 
Execution by Addition of Signature of 
Attesting Witness 


L. Grossman Sons, Inc., v. Rudderham, Supreme Judicial Court of 
Massachusetts, 67 N. E. Rep. (2d) 406 


Where plaintiff, payee of promissory note, brings action against 
maker of note bearing the signature of an attesting witness, a former 
employee of plaintiff, since deceased, and maker claims that note was 
altered after its execution by the unauthorized addition of the 
signature of the attesting witness, it is held ordinarily that the 
fact that attesting witness signs the note warrants the inference 
that the witness does so regularly and properly with the knowledge 
of the maker after she signs or acknowledges the note in his presence. 
However where a contrary conclusion is equally warranted upon 
the direct testimcny of the maker and her father that they never 
knew attesting witness and that he had nothing to do with the 
execution of the note, such conflicting evidence presents a question 
of fact which the trial judge can decide in either way. 

It is held erroneous for the trial judge to refuse the ruling re- 
quested by maker that ‘‘there is sufficient evidence to warrant the 
court to make a finding for the defendant.’’ Such a ruling implies 
an erroneous ruling that the law requires a finding for the plaintiff. 

FEE a a ORC RS SRE I Eis ROTEL NIT: ITS AOE EEN 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 87. 
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Action by L. Grossman Sons, Inc., payee, against Martha E. Rud- 
derham, maker, for recovery on a promissory note. From a dismissal 
of a report by the Appellate Division, defendant appeals. 

Order dismissing report reversed and new trial ordered. 

J. J. Milchen, of Quincy, for plaintiff. 

E. H. Chayet, of Boston, for defendant. 


LUMMUS, J.—The plaintiff, the payee of a promissory note, obtained 
a finding in an action against the maker, and the Appellate Division 
dismissed a report. The note bore the signature as an attesting witness 
of one Palmer, a former employee of the plaintiff corporation, who died 
long before the trial. The defense was that the note was altered after 
its execution by the unauthorized addition of the signature of Palmer as 
a witness. Mindell v. Goldman, 309 Mass. 472, 474, 35 N. E. 2d 669. 


The fact that Palmer undertook to sign as an attesting witness 
warranted the inference that he did so regularly and properly with 
the knowledge of the defendant after she had signed or acknowledged 
the note in his presence. Leatherbee v. Leatherbee 247 Mass. 138, 
141 N. E. 669. See also Swazey v. Allen, 115 Mass. 594; Phillips v. 
Vorenberg, 259 Mass. 46, 68, 156 N. E. 61; Alpert v. Radner, 293 
Mass. 109, 112, 199 N. E. 407; Barletta v. New York, New Haven & 
Hartford R., 297 Mass. 275, 277, 8 N. E. 2d 800; Moroni v. Brawders, 
317 Mass. 48, 55, 56, 57 N. E. 2d 14; Epstein v. Boston Housing Author- 
ity, 317 Mass. 297, 301, 58 N. E. 2d 135. Other evidence tended to 
support such an inference. 


But the contrary conclusion was equally warranted upon the 
direct testimony of the defendant and her father that they never 
knew Palmer and that he had nothing to do with the execution of the 
note. The conflicting evidence presented a question of fact which 
the trial judge could decide either way. MHobart-Farrell Plumbing 
& Heating Co. v. Klayman, 302 Mass. 508, 19 N. E. 2d 805. 

It was, therefore, plainly erroneous for the trial judge to refuse 
the ruling requested by the defendant that ‘‘there is sufficient evidence 
to warrant the court to make a finding for the defendant.’’ That refusal 
implied an erroneous ruling that the law required a finding for the 
plaintiff. 

Requests of this sort, for a ruling that the evidence warrants a 
finding in favor of the party making the request, were first recognized 
as logically proper in Bresnick v. Heath, 292 Mass. 293, 198 N. E. 175, 
decided in 1935, and at once came into common use. Ewer since they 
have caused inexplicable confusion in many minds. Careful and 
repeated exposition has not availed to prevent blunders in dealing with 
them. United States Fidelity & Guaranty Co. v. Sheehan, 308 Mass. 
321, 328, 334, 82 N. E. 2d 261; Dangelo v. Farina, 310 Mass. 758, 39 
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N. E. 2d 754; Rummel v. Peters, 314 Mass. 504, 517, 518, 51 N. E. 
2d 57; Hoffman v. Chelsea, 315 Mass. 54, 52 N. E. 2d 7; Liberatore v. 
Framingham, 315 Mass. 538, 541, 542, 53 N. E. 2d 561. The trap set by 
such a request is perilous to the unwary but easy to avoid. 

Sometimes an error in denying such a request has been rendered 
harmless by the fact that the judge failed to act upon his own ruling, 
but considered the question of fact upon all the evidence and arrived 
at a conclusion independently of his erroneous ruling. Perry v. 
Hanover, 314 Mass. 167, 50 N. E. 2d 41; Lyons v. Hennessey, 314 
Mass. 359, 50 N. E. 2d 93; Rummel v. Peters, 314 Mass. 504, 518, 51 
N. E. 2d 57; Cournoyer v. Holyoke, 314 Mass. 604, 51 N. E. 2d 248; 
Brodeur v. Seymour, 315 Mass. 527, 53 N. E. 2d 566; Liberatore v. 
Framingham, 315 Mass. 538, 53 N.E. 2d 561, Quinby v. Boston & Maine 
R. R., 318 Mass. 438, 446, 61 N. E. 2d 853. In the present case the 
Appellate Division thought the error harmless under this principle. 
But we think it not clear that the general finding for the plaintiff was 
not affected by the erroneous ruling that the plaintiff was entitled to 
recover as matter of law. 

Order dismissing report reversed. 

New trial ordered. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Payments for Support—Amortization 


In re Murray, Supreme Judicial Court of Maine, 45 Atl. (2d) 636 


In August 1935, a few months before his death, husband created 
an irrevocable trust, under which his wife was named as beneficiary 
for her lifetime, and the remainder was then payable to the living 
grandchildren of the donor. The Bank was appointed as sole trustee 
of the living trust and the funds turned over to the trustee under this 
trust were $395,500. The trust document contained a provision that 
the life tenant should be entitled to the net income during her na- 
tural life ‘‘together with such part of the principal as the trustee in its 
sole discretion, shall deem necessary from time to time for the com- 
fortable support and maintenance of his wife in a manner suitable 
for one of her station in life.’”’ 

Husband also created, by his will, a trust for the benefit of his wife 
for her lifetime, with remainder over to his daughter by a former 
marriage. He designated his attorney and the same bank as trustees 
and empowered them to pay from the principal to the widow such 
sums as in their absolute discretion might be needed for her com- 
fortable support and maintenance. 

The two trusts constituted the whole of the settlor’s aggregate 

estate of $672,000. These assets constituted the chief source of in- 
come for both husband and wife while they lived together, and the 
purpose and intention of the husband, so far as his wife was concerned, 
was to make certain she should have the benefit of the combined in- 
come of both trusts during her life. Ag beneficiary, she was to have 
the entire income which both had shared before her husband’s death. 
Consequently, the income from both must be taken into account in 
determining whether the trustees might properly withdraw from the 
principal of one. 
_ An account filed by the testamentary trustees was challenged by the 
remainderman with respect to a payment of $3,000 from the principal 
of the trust to the widow and with respect to a loss on certain bonds 
purchased at a premium, contending that such loss should be taken 
from income and not charged to principal. 

It was held that the testamentary trustees, authorized in their 
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absolute discretion to make payments from principal for the support 
of the widow, but who left such determmation to the widow, thereby 
surrendering to her their own discretion, were surchargeable for the 
amount paid from principal. The testamentary trustees were entitled 
to the allowance of charges against principal of the estate for loss on 
bonds purchased at a premium as against the contention that when 
bonds are purchased at a premium they must be amortized by retaining 
from income and crediting to principal so much of the premium over 
the interim period as would constitute a loss to prinicipal when the 
bonds mature or are called. 

‘‘There can be no delegation of discretion to the beneficiary,’’ the 
Court declared, ‘‘and the trustees are bound by the instructions of the 
testator in his will, rather than by an assumption that he would not 
expect them to be so bound. The term ‘discretion’ has been defined 
as deliberate judgment, the discernment of what is right and proper. 
It implies soundness of judgment—judgment directed by circumspec- 
tion. As said in Matter of Osborn, 299 N. Y. S. 593, a trustee who 
permits a beneficiary to invade the corpus of the estate without super- 
vision or restriction, unlawfully abandons his duties as trustee by so 
doing. “The question of good faith and honesty of purpose is unim- 
portant.’ This is no wise contrary to the rule laid down by our Court 
that the exercise of discretion by trustees is not reviewable when the 


trustees have acted in good faith aceording to their best judgment and 
uninfluenced by improper motives.’’ 


Equal Division Among Class of Beneficiaries 


Wooten v. Outland, Supreme Court of North Carolina, 37 S. E. Rep. (2d) 682 


Testatrix made various bequests to named beneficiaries in her will, 
and in Item 6 thereof, she stated: ‘‘The balance to be equally divided 
among the heirs of Uncle Gus Mosely, Unele Sam Moseley, Aunt Florence 
Patrick, Aunt Laura Jackson and Aunt Darlie Kilpatrick.’’ The only 
question involved in the instant ease is whether the beneficiaries under 
the residuary clause of the will of testatrix take per capita or per stirpes, 

The general rule in this jurisdiction is to the effect that where an 
equal division is directed among a class of beneficiaries, even though they 
may be described as heirs of: deceased persons, heirs of children of living 
persons, the beneficiaries take per capita and not per stirpes. This rule, 
however, will not control if the testator indicates the beneficiaries are to 
take by families or by classes as representatives of deceased ancestors. 
In a bequest or devise, as well as under the statute of distributions or 
the canons of descent, where the beneficiaries take as representatives of 
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an ancestor they take per stirpes. But when they take directly under a 
bequest or devise as individuals and not in a representative capacity, and 
the testator provides that the division or distribution shall be in equal 
proportions, they take per capita. 


s 

; 

; 8 
“<> 


Accretion by Extra Dividends on Corporation Stock Held in Trust 
Added to Principle Fund 


In re Ferguson, Supreme Court of Pennsylvania, 47 Atl. Rep. (2d) 245 


Settlor provided that ‘‘if there should be at any time, or from time 
to time, any accretion or accretions by way of extra dividends, increase 
of capital stock incurring to the benefit of stockholders, or otherwise, 
the same shall be added to and form part of the principal fund and 
held by the Trustee.’ ; 

Relying on this provision the trustee has added to and treated as 
principal five stock dividends received by it in the period from Decem- 
ber, 1923, to September, 1932, totaling 525 shares, which the trustee re- 
tains, plus certain fractional shares sold for $55.47. The trustee has 
also added to and treated as principal the sum of $7,763.71 received 
as proceeds from the sale of 1282 stock subscription rights issued to 
it in June, 1929 and May, 1931. At the inception of the trust and 
during the first four years, until 1909, the trustee received regular 
semi-annual dividends of $375, or $750 per year. After 1909 the 
trustee received quarterly dividends increasing in amount to $765.63 
each in 1933, or $3,062.52 per year. All such dividends have been dis- 
tributed to the life beneficiaries and in addition they have received 
fifth cash dividends paid to the trustee in the years 1915, 1924, and 
1925. At the audit of the trustee’s first account filed November 22, 
1944, the surviving life beneficiaries objected to the trustee’s retention 
of the stock dividends and the proceeds of stock subscription rights as 
additions to principal, contending that there should be apportionment 
between life tenants and remainderman. 

It was held that the term ‘‘accretion,’’ used in relation to shares 
of stock, has acquired no clearly defined meaning in our law as com- 
prehending either income or principal, or both. Its meaning as so 
used is a question that may be resolved differently under varying cir- 
cumstances and factual situations. The settlor did not use the term 
“‘accretion’’ generally. He provided there should be added to prin- 
cipal any accretion or accretions ‘‘by way of extra dividends, increase 
of capital inuring to the benefit of stockholders, or otherwise.’’ These 
words of modification were obviously inserted by the settlor for the 
purpose of defining the class of receipts by the trustee intended to be 
embraced by ‘“‘accretion or accretions,’’ limiting the class to the items 





THE BANKING LAW JOURNAL 695 


enumerated and receipts of a similar nature. So defined, the term 
embraces the stock dividends and subscription rights in question. To 
hold otherwise would be to discard the carefully worded — as 
meaningless surplusage. 


Absolute Power Includes Power to Appoint in Trust 


Equitable Trust Company v. James, Court of Chancery of Delaware, 
47 Atl. Rep. (2d) 303 

Under testamentary provision trustee was directed to convey a 
farm in fee simple and deliver all personal property connected there- 
with to persons appointed by testatrix’ son in his will. The court held 
that the appointment in trust was effective. The testatrix did not 
intend to create a power which could be exercised only by the appoint- 
ment of an absolute interest. The existence of the right to appoint an 
absolute interest includes the right to appoint a lesser interest. 


Bank’s Appointment as Successor Trustee Denied 


In re Keech’s Will, N. Y. Surrogate’s Court, 61 N. Y. Supp. (2d) 435 


Testator’s will nominated two individuals as executors and trustees 
and further provided: ‘‘In the event that either or both of them shall 
be unable to qualify or shall resign as Executor and/or as Trustee, then 
I hereby nominate (a named bank) as Executor and/or Trustee in the 
place and stead of either or both of them.’’ Both nominated individuals 
qualified and one of them thereafter died. The bank sought appoint- 
ment as successor to the deceased fiduciary. The application was denied 
on the grounds (1) that neither event which, under the will, would 
entitle the bank to appointment had occurred, and (2) the income bene- 
ficiary, who would shortly attain his mageatly, objected through his 
special guardian. 


Trustees Holding Shares of Stock of Corporate Trustee 


Matter of Van Volkenburgh, N. Y. Surrogate’s Court, N. Y. Law Journal, 
July 15, 1946, p. 83 

The property given to the trustees included shares of stock of the 

corporate trustee, a fact well known to the testatrix in view of the 

close association of her family with the trust company since the time 

of its organization. The court holds that the testatrix intended to 

inelude this stock in the authorization to retain investments. (Matter 
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of Ryan, 57 N.YS. 2d 462; Matter of Roche, 245 App.Div. 192; Matter 
of Schell, N. Y. L. J., May 23, 1943; 2 Scott on Trusts, sec. 170. 15, 
Supplement, p.12). The power to retain the shares of stock is subject 
to the rule of vigilance and prudence. The fact that the trustees are 
holding shares of stock of the corporate trustee imports a greater than 
usual responsibility in respect of it. 


Income From Spendthrift Trust Subject to Claim for Alimony 


Cogswell v. Cogswell, Supreme Court of Oregon, 167 Pac. Rep. (2d) 324 

Suit was brought by divorced wife to impress a lien upon funds 
due the defendent from a trust set up by the latter’s mother. The 
following spendthrift clause appeared in the trust instrument: ‘‘Each 
beneficiary hereunder, other than the Trustor, is hereby restrained 
from alienating, anticipating, encumbering, or in any other matter 
assigning his or her interest or estate in either principal or income, 
and is without power so to do, nor shall such interest or estate be sub- 
ject to his or her liabilities or obligations, nor to judgment or other 
legal process, bankruptcy proceedings, or claims of creditors or others.’’ 
Defendant claimed that the spendthrift trust provision in the trust 
instrument rendered the trusts free from plaintiff’s claim. 

The court affirmed the decree of the trial court in impressing a 
lien upon the trust funds in favor of plaintiff in so far as the install- 
ments of the award of the interlocutory decree have matured. In 
placing this case in line with the majority holding on the question the 
court cited the case of Bucknam v. Bucknam in 104 A.L.R. 779 as follows: 
‘‘While there is considerable difference of opinion on the question in 
different jurisdictions, in the majority of cases it has been held that 
the income from a trust fund was subject io a claim of the divorced 
wife of the beneficiary for alimony.’’ 


Termination of Trust at Instance of Life Tenant Who Was 
Remainderman 


Crumlish v. Delaware Trust Company, Supreme Court of Delaware, 
46 Atl. Rep. (2d) 888 
By a second codicil testatrix provided as follows: ‘‘the money I 
left William G. Crumlish in my will is to be put in trust for him as 
long as he lives.’’ William G. Crumlish was the remainderman there- 
after, free of the trust. 
In the case at bar the interest of Crumlish, both as to income and 
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principal, was clearly alienable and while he was the only person in- 
terested or intended to be benefited yet he was the only person who 
could not possibly receive or enjoy the principal itself. The Court 
said: ‘‘we think that the Chancellor has applied the proper rule ap- 
plicable in most cases, but to apply it in the present case so as to make 
the trust remain operative beyond the life of the beneficiary entitled 
absolutely to both income and principal, is inconsistent with the rights 
of such beneficiary and results as to principal solely to the benefit of 
some undisclosed person through the personal representative of Wil- 
liam G. Crumlish, the interest of whom was not sought to be protected 
by the testatrix. We think it is not possible to ascertain any valid 
and discernible intent of the testatrix leading to the continuation of 
the trust for William G. Crumlish beyond his life, which is not re- 
pugnant and inconsistent with the absolute interests of William G. 
Crumlish in the income and corpus of the trust fund, and we therefore 
think the said trust should be terminated. 


Trustee Could Not Withhold Payments While Determining Net 
Income 


Matter of Bruckheimer, Surrogate’s Court of New York, N. Y. Law Journal, 
July 3, 1946, p. 25 


Decedent left a last will and testament dated March 5, 1941. After 
disposing of his personalty, he left all of his residuary estate in trust, 
with the provision that during the life of his wife there should first 
be paid from the net income of said trust the sum of $15 a week to his 
son, Milton Bruckheimer, and the balance of the net income to his wife. 
The petitioner herein asks the order of this court directing the executors 
and trustees to pay to the said Milton Bruckheimer the said sum of 
$15 a week for each week subsequent to January 1, 1946. 

The decedent died on April 20, 1942, and his will was duly ad- 
mitted to probate in this court by a decree dated May 16, 1942. The 
executors named in the will are also the trustees therein provided for. 

It appears that the petitioner had been receiving the $15 per week 
provided for up until the end of the year 1945. The application herein 
is resisted by an answer interposed by the attorney for the executors 
and trustees, in which it is claimed that the only source of income of 
this trust is derived from M. & L. Bruckheimer, Inc., and that the net 
income of the business of said corporation cannot be determined until 
the end of the fiscal year, which is claimed to be December 31, 1946. 
Apparently the petitioner herein received the $15 weekly up until 
January 1, 1946. The executors and trustees now claim that the 
petitioner will have to wait for an entire year before he can again start 
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to receive $15 a week from the net earnings of the corporation at the 
end of the year 1946. They claim that they will be delayed for a 
minimum of twelve months before making the payments provided for 
in the will, and that then, and only then, can they start to make weekly 
payments. They further claim in their answer that to compel current 
year payments in the current year would mean that the trustees were 
taking upon themselves the responsibility for paying out gross in- 
come before the same is determined to be net income. They do not 
inform the court as to whether or not any net income is in their pos- 
session, but, impliedly at least, in their answer, assert that gross income 
is available. 

The executors and trustees have apparently not considered para- 
graph ‘‘Tenth’’ of decedent’s will, which reads as follows: ‘‘By in- 
come, I mean net income remaining after all charges have been made 
against income, as is ordinarily understood. This does not prohibit 
my executors and trustees from taking from the gross income until 
the net income is ascertained.’? When the decedent provided that $15 
a week should be paid to the petitioner herein, even before any sum 
was to be paid to his surviving wife, he revealed a strong desire on 
his part to see that the petitioner receive the $15 a week. A refusal 
of the trustees to exercise the authority granted to them by the terms 
of decedent’s will to make payment even if necessary to use gross in- 
come would be tantamount to an abuse of discretion. The application 
herein is granted. 


Direction to Pay Income to Widow Together With as Much of the 
Principal as She May Deem Necessary 


In the Matter of Will of William E. Woollard, N. Y. Court of Appeals, 
N. Y. Law Journal, Vol 116, No. 20, July 29, 1946 
Under a provision in a testamentary trust directing that the trustees 
pay to the testator’s widow monthly during her lifetime all the income 
from his residuary estate ‘‘together with as much of the principal 
as she may deem necessary for her maintenance, comfort and well 
being,’’ the court properly ordered that, whenever the widow demanded 
a part of the principal and stated in writing that she deemed it necessary 
for her maintenance, suppo~t and well-being, the trustees should comply 
with the demand. Such a statement by her imported the exercise of 
.good faith and honest judgment and, under the terms of the will, no 
one could question or go behind such a determination and expression 
by her. 





TAX DECISIONS 


| Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Deduction of Inheritance Taxes Where Securities Depreciate 
Between Decedents Death And Sale By Executor 


Caskey v. State, Supreme Court of New Hampshire, 43 Atl. Rep. (2d) 768 


An executor, in order to pay certain cash legacies, debts and expenses 
of administration, sold securities for less than their appraised value at 
the time of the decedent’s death. A statute provided that a succession 
tax should ‘‘ .. . be assessed upon the actual market value of the prop- 
erty at the time of the decedent’s death’’ (N. H. Rev. Laws, 1942, chap. 
87, sec, 33). In computing the tax, the state treasurer refused to 
consider the losses incurred in the sale of the securities, and the 
executor paid the tax, and applied for a repayment. Held, that the 
losses on such sales should be considered an administration expense 
and should be deducted in computing the inheritance tax on the 
residuary legacy (Caskey v. State, 43 A., 2d, 768, N. H., 1945). 

The statute in the instant case, in that it provides that the tax shall 
be assessed upon the value of the property at the date of decedent’s 
death, is similar to other inheritance tax statutes. Courts have inter- 
preted inheritance tax statutes which provide only that the tax shall 
accrue as of the date of decedent’s death to mean that the property 
must be valued at the date of decedent’s death (Hooper v. Bradford, 
178 Mass., 95, 59 N. E. 628, 1901; see Kidder, State Inheritance Tax 
and Taxability of Trusts, 1934, 329; 2 Bonbright, Valuation of Prop- 
erty, 1937, 629 et seq.). However, such legislation and decisions have 
ereated results that are inequitable in some cases by not taking into 
account subsequent increases or decreases in the value of the taxable 
property (Estate of Hite, 159 Cal., 392, 113 Pac., 1072, 1911; see 
Pinkerton & Millsaps, Inheritance and Estate Taxes, 1926, sec. 347; 
Harnow, Valuation of Securities, 1932, St. John’s L. Rev., 1, 4). But 
where property has appreciated in value after the decedent’s death, 
the general rule that the date of the decedent’s death is the date of 
valuation has resulted in a saving to the legatee (Matter of Hazard, 
228 N. Y., 26, 126 N. E., 345, 1920). This rule has been supported on 
grounds of administrative convenience and of literal statutory interpre- 
tation (see Matter of Penfold, 216 N. Y., 163, 170, 110 N. E., 497, 499, 
1915; Hartman’s Case, 70 N. J. Eq., 664, 668, 63 Atl., 560, 562, 1906). 
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However, the court in the instant case, wishing to avoid the harsh 
consequences of such literal statutory interpretation, allows a deduction 
of losses incurred in those cases in which property must be sold to meet 
debts and expenses of administration (see In re Ferguson’s Estate, 
113 Wash., 598, 194 Pac., 771, 138 A. L. R., 122, 127, 1924—loss on 
real property sold to meet expenses held deductible; In re Bowlin’s 
Estate, 189 Minn., 196, 248 N. W., 741, 1933—loss on personal property 
sold to meet expenses held deductible; ef. Newell v. McLaughlin, 126 
Conn., 138, 9 A., 2d, 815, 1939). But it indicates that a different result 
would follow where the property is directly distributed to the bene- 
ficiaries or sold for some other purpose than to meet debts and expenses 
of administration. Many inheritance tax statutes do not enumerate 
the deductions allowable in the computation of the tax, but courts 
have generally permitted deductions for ordinary expenses of admin- 
istration such as probate fees, costs of the executor’s or administrator’s 
bond and appraiser’s fees, and for federal estate taxes (Matter of 
Gihon, 169 N. Y., 443, 62 N. E., 561, 1902; Old Colony Trust Co. v. 
Treas. & Rec, Gen., 238 Mass., 544, 131 N. E., 321, 1921; see Kidder, 
op. cit., supra, at 383, 392; contra; In re Week’s Estate, 169 Wis., 316, 
172 N. W., 732, 1919). And as courts have in the past set up deductions 
which the Legislature has not specifically allowed, the decision in the 
instant case would seem to be only an extension of previous judicial 
legislation, and, hence, should not be condemned solely on that ground 
(see Hooper v. Bradford, supra, 8; but cf. In re Week’s Estate, 
supra). But a serious objection to the extension made by the court 
in the instant case is that the holding will enable a personal repre- 
sentative in certain cases to manipulate the forced sales of property so 
as to achieve a lower tax. If the value of some of the property has 
depreciated and the rest has appreciated or remained the same, or if all 
the property has depreciated, the personal representative, especially 
where he is also the residuary legatee, will be able to achieve lower 
taxes by selling the property which has depreciated or which has de- 
preciated the most. The decision does not consider the problem as to 
what would be the result where all of the property appreciates in 
value, but it would seem that, upon the court’s reasoning that losses 
are to be deducted as administration expenses, it would not follow 
that increases should be added to the tax base. In order to achieve 
a minimum of hardship and at the same time prevent tax avoidance, 
highly fluctuating property such as securities might be valued over 
a period of time (see N. Y. Decedent Estate Law, sec. 122—average 
value of securities sold in open market over a reasonable period of 
time; ef. Ind. Stat. Ann., Baldwin, 1934, sec. 15969; 2 N. M. Stat. 
Ann., 1941, secs. 34-111; R. I. Gen. Laws, 1938, chap, 43, see. 1; Vt. 
Pub. Laws, 1933, sec. 1065; In re Clark’s Estate, 100 Vt., 217, 136 Atl., 
389, 1927; see 2 Bonbright, op. cit. supra, at 698). Or the Federal 
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Estate Tax. Rule, which allows the executor to valuate all of the prop- 
erty either at the date of the decedent’s death or one year thereafter 
(with certain exceptions) might provide a better solution (26 U. S. C., 
sec. 811-j; ef. Note, 1929, 52 Harv. L. Rev., 1157; but see Blattmacher, 
Valuation of Estates Under Section 302-j of the Federal Estate Tax 
Law, 1938, 34 Penn. B. A. Q., 100). However, until some similar 
legislation is enacted under state inheritance tax laws, the holding in 
the instant case is to be condoned, rather than condemned. 


—From Harvard Law Review. Reprinted in N. Y. Law Journal 
Vol. 115 No. 122, May 29, 1946. 


Valuation of Close Corporation Stock for Gift Tax 


Estate of Allen R. Joslin v. Commissioner, U. S. Tax Court, 
T. C. Memo. Docket No. 6735 


Upon consideration of all the relevant factors, the fair market 
value, on May 28, 1941, of 3,560 shares of the common capital stock 
of The Andrew Jergens Company, a corporation whose stock is closely 
held, is fixed at $110 per share for gift tax purposes. As to valuing 
the stock of a close corporation whose shares are unlisted and without 
evidence of any sale within a reasonable period, Treasury Regula- 
tions 108, sec. 86.19-(c), so far as material provides: If actual sales 
on bona fide bid and asked prices are not available, then in the case 
of shares of stock, upon the basis of the company’s net worth, earning 
power, dividend-paying capacity, and all other relevant factors having 
a bearing upon the value of the stock. Relevant factors, other than 
those specified, included the nature of the business, the history of the 
company, the character of its management, the competitive risks, and its 
future prospects. 


‘ 
Tax on Partnership Income Earned After Death of Deceased 
Partners 


Charles F. Coates, v. Commissioner, U. 8. Tax Court, 7 T.C. No. 17 


Where accounting partnership agreement provided for payment to 
estates of deceased partners, of a share in partnership earnings for 
five years after death of partner, in addition to the payment of all un- 
drawn earnings, and share of work in progress at the time of his 
death, the partnership being a personal service organization having 
no considerable capital or tangible property, it was held that the income 
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of the partnership earned after death of deceased partners, and 
paid to their estates pursuant to partnership agreement, was not taxa- 
ble to the surviving partners. 

The agreement in the instant case provided for the use of un- 
drawn earnings of the partners as the capital of the firm, each 
partner to be credited on the books with the amount left by him in 
the business. This is the only ‘‘capital’’ account the members of the 
firm had. Having provided for the return to the estates of any 
valuable capital interest the decedent had in the firm, it is difficult 
to find any evidence of an intention to sell that interest to the surviv- 
ing members. Certainly no language of bargain and sale is used 
in the agreement. There is no evidence in the instant case which would 
justify a conclusion that the parties to the partnership agreement 
involved herein intended to make a sale of good-will upon dissolution 
of the partnership by death in return for payments to the deceased 
partner’s estate out of income earned after his death. Payments of 
earnings were not made in liquidation of any capital interest of the 
deceased partner in the firm’s assets. 


Estate Tax on Trust Remainders 


Estate of John G. Frazer v. Commissioner, U. S. Tax Court, 6 T.C. No. 156 


The will of Robert S. Frazier, father of decedent, created two 
trusts terminating upon the death of the life beneficiaries. The trust 
remainders were to fall into the testator’s residuary estate. Decedent 
was one of three residuary legatees under said will. It was held 
that upon the death of Robert S. Frazer legal title to one-third of the 
trust remainders vested in the decedent, although enjoyment thereof 
was postponed until the termination of the respective life estates. The 
decedent could have passed such interests by will and the value 
thereof was taxable as a part of his gross estate under section 811 
(a) of the Internal Revenue Code. 


Valuation of Gift by Will Subject to Purchase by Others 


Helen S. Delone v. Commissioner, U. S. Tax Court, 6 T.C. No. 149 


Petitioner’s husband willed to her all of his estate, but directed 
that she sell his entire 2,544 shares of common stock of a corporation 
to three other major stockholders at $100 per share. The estate tax 
appraisal of the stock was $125 per share. Petitioner held 865 shares 
of such stock independently of the will at a basis of $100 per share. 
Petitioner and the three stockholders made an agreement whereby 
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she transferred 693 of her shares to them and her remaining 2,716 
shares to the corporation, for a consideration consisting of cash ‘and 
preferred stock of the corporation. Petitioner also assumed payment 
of Federal and state estate and inheritance taxes attributable to the 
option legacy of the three stockholders. 

It was held that petitioner’s basis for computing gain or loss on 
disposition of the 3,409 shares of stock is $100 per share. It was 
held further that the amount realized by petitioner on the transaction 
is the consideration in cash and preferred stock minus the amounts 
of Federal and state estate and inheritance taxes assumed. 


Claim Not Asserted Against Estate of Prior Decedent 


Estate of George Rice v. Commissioner, U. S. Tax Court, 7 T.C. No. 28 


Petitioner’s decedent, who died May 26, 1941, acquired through 
the will of his wife, who died August 12, 1937, and who named him the 
executor of her estate and sole legatee thereof, certain specified items 
of real and personal property, whose value at the time of her death 
was $72,518.12. Decedent’s wife was indebted to him to the extent of 
$54,500. Her gross estate was valued at $112,228.10. The decedent 
duly qualified as executor of his wife’s estate on September 13, 1937. 
No other proceedings in the administration of the estate were taken 
and no final accounting thereof was ever filed. His debt was not 
asserted against the estate and was not approved or paid. 


It was held that under the provisions of section 812 (c), Internal 
Revenue Code, as amended by section 407 of the Revenue Act of 
1942, decedent’s estate is entitled to a deduction of $72,518.12, repre- 
senting the value of items properly identified as aoving been received by 
the petitioner’s decedent by inheritance. 


Relinquishing Power of Appointment 


Mabel F. Grasselli v. Commissioner, U. S. Tax Court, 7 T.C. No. 33 


Petitioner was donee of a power of appointment under a trust 
created in 1932, of which she was not a trustee. Her children were 
eo-benefiiciaries. She was empowered to alter, amend, or terminate 
the trust, and cause distribution of corpus to herself or her appointees. 
The trustee paid income to the other. beneficiaries from 1936 to 1940 
inclusive. On July 30, 1941, petitioner in writing amended the trust 
by dividing the corpus into three parts, one of which was to go to each 
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of the two children, she relinquishing all power over it, and retaining 
power over the third fund, which power she further exercised in 1942. 

It was held that the amendments of section 1000, Internal Revenue 
Code, by section 452 (a) and (b), Revenue Act of 1942, do not apply 
prior to January 1, 1943, to cause such exercise of power of appoint- 
ment to be deemed transfers of property, and the petitioner was not 
subject to gift tax either upon income paid to the other beneficiaries 
by the trustee in 1936-1940, or upon the division of the trust corpus 
on July 30, 1941. 


Estate Tax Deduction of Charitable Remainders 
\ 
Winfred Runyan Estate v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 8692 

Decedent gave his wife an income for life from the residue of his 
estate and provided her with a right to invade the principal if neces- 
sary ‘‘for her reasonable comfort and support.’’ It was held that the 
values of the remainder interests in decedent’s residuary estate, which, 
after the wife’s life estate, were to go to charity, are deductible from 
the gross estate as charitable bequests under section 812 (d), Internal 
Revenue Code. The facts disclosed by the record amply support 
a conclusion that the personal resources of decedent’s widow coupled 
with the income from decedent’s estate were more than sufficient 
for her comfort and support according to the standard of living to 
which the record shows she was accustomed. There is reasonable 
certainty ascertained from a fixed standard capable of measurement 
that there will be no invasion of the principal fund from which the 
charitable bequests are to be paid. 


Insurance Proceeds Not Includible in Gross Estate 


Estate of Julius B. Weil v. Commissioner, U. S. Tax Court, Tax Court Memo. 
Docket No. 4052 

On December 17, 1934, decedent took out on his own life two 
single premium policies of life insurance with the New York Life 
Insurance Company in the face amount of $25,000 each. Decedent 
paid to the New York Life Insurance Company the single premium 
of $18,535 on each of the policies. Two weeks thereafter decedent 
assigned the policies to his wife. The wife had the right to change 
benefiiciaries and to surrender the policies at any time for the cash 
surrender value. 

It was held that the insurance policies assigned by decedent to his 
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wife are not includible in decedent’s gross estate as transfers in contem- 
plation of death under Code Sec. 811 (c), where, although decedent 
retained a possibility of reverter in the policies, decedent’s wife could 
have cut off decedent’s possibility of reverter by changing the bene- 
ficiaries, and could have obtained possession of the proceeds for her- 
self. The proceeds were also not includible under Code Sec. 811 (g), 
since decedent retained no legal incidents of ownership other than the 
asserted possibility of reverter. ‘“Hallock’’ regulations, T. D. 5512, 
are applied. 


Taxability of Grantor Where Control Retained 


David L. Loew v. Commissioner, U. S. Tax Court, 7 T. C. No. 43 


Taxpayer created three irrevocable trusts for the benefit of his 
three minor children, naming his brother, as trustee. Trusts were to 
continue until his two sons reached age of thirty, and until his daughter 
reached age of thirty-five. Income, after expenses, was to be paid 
to beneficiaries, and upon termination of trusts, they were to receive 
the corpus. Taxpayer reserved power to direct the accumulation of 
trust income during minority of beneficiaries; to remove the trustee 
and appoint a successor; to control trust investments; and as parent 
of beneficiaries to receive, on their behalf, the net income from trusts. 
Income received by taxpayer for use of beneficiaries during taxable 
years was deposited in separate bank accounts for each child, and was 
not used for their maintenance, care or support. It was held that the 
income of the trusts is not taxable to taxpayer either under the provi- 
sions of See. 22 (a) or 167 of I. R.C. 


Grantor Held Taxable on Income of Trusts 


M. Friedman v. Commissioner, U. S. Tax Court, 7 T.C. No. 9 


Grantor of trusts of which the corpus was invested in stock of family 
corporations, of which children are beneficiaries, and of which he was 
trustee with broad powers of management, and with discretionary 
powers as to accumulation of income and invasion of corpus, was held 
taxable on income of trusts under section 22 (a). 

The trusts in question are long-term trusts, to extend over twenty 
years, unless a trust is sooner terminated by the death of a beneficiary. 
During this entire period, the grantor-trustee has the absolute power 
to control the paying out or the acccumulation of the trust income, and 
the determination of what constitutes income and principal 
of the trusts. He may exercise absolute discretion to invade 
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the principal and pay out whatever he desires for the support, main- 
tenance, care, education or welfare of a beneficiary, and this discretion 
is broad for ‘‘welfare’’ is a general term which embraces a wide range 
of uses. This control of the purse is similar to that in Louis Stock- 
strom vy. Commissioner, 148 Fed. (2d) 491, with the difference that 
there is lacking here the power to apportion income among various 
beneficiaries. 

However, the question is determined not by consideration only of 
these broad powers over the use and withholding of income and princi- 
pal, but also by consideration of the other broad powers of the grantor- 
trustee over the property of the trusts. In this aspect of the case, it is 
clear that the grantor-trustee has the broadest possible powers. He may 
continue to conduct ‘‘any business transferred to this trust,’’ and he 
‘*shall have the right to deal with said property and every part thereof, 
that he would have if as an individual he were the absolute owner 
thereof.’’ 


Trust Income Not Taxable to Grantor 


Ward Wheelock v. Commissioner, U. S. Tax Court, 7 T.C. No. 14 


Prior to the taxable years, ‘petitioner created three irrevocable 
trusts for the benefit of each of his three minor children. He ap- 
pointed his wife and a trust company as trustees. He gave to each 
trust shares of stock in a corporation, the Ward Wheelock Company, in 
which he and his wife owned all of the stock. Subsequently, his 
wife gave part of her stock to each trust. The trusts then owned 
a majority of the stock. The income of the trusts is payable to the 
beneficiaries when they become 25 years of age (or at 21, if settlor 
is then deceased). Each trust is to terminate when the beneficiary 
becomes 35 years of age, at which time the beneficiary will receive the 
property in trust. All of the income was accumulated in the taxable 
years. None of the Wheelock Company stock in a trust can be sold 
without the consent of either the settlor or his wife, and during the 
life of the wife, the trustees are to deliver proxies to vote the 
Wheelock Company stock to petitioner’s wife, or to anyone designated 
by her. In the taxable years, petitioner held proxies to vote all of 
the stock of the corporation. It was held that the trust income from 
the Wheelock Company stock given to the trusts by petitioner is not 
taxable to him under section 22 (a) of the Internal Revenue Code. 





SRE EERE 
INVESTMENT AND FINANCE | 


Edited by OSCAR LASDON 


Financing Small Business 
NDER this caption, the Na- 
tional Association of Manu- 
facturers has released the results 
of its survey of the economic 
position and financial require- 
ments of “Small Business.” 

In discussing the types of help 
which small business needs, the 
NAM first classifies the various 
types of financial accomodation 
which businessmen may require. 
These are: 

1. Fixed or permanent capi- 
tal to provide plant, machinery 
and equipment. Such funds may be 
obtained from stockholders, re- 
invested earnings of the business, 
or from the sale of long-term 
obligations to other investors. 

2. Working capital funds 
which are needed to meet payrolls 
and other operating expenses. 
These funds may be obtained for 
a period of one to three years 
from commercial banks, sales fin- 
ance companies, and other finan- 
cial agencies. 

3. Short-term or inventory 
loans for periods up to six 
months. These are for the pur- 
pose of maintaining inventory 
which can be turned over shortly. 
Such loans are frequently called 
self-liquidating loans. While some 
businessmen rely greatly on whole- 
sale houses or other sellers, by 
purchasing merchandise on open 
book account with net terms of 
30 or 60 days or longer, the com- 


mercial bank has provided the 
most convenient and widely used 
source for this type of financing. 

It is observed that large cor- 
porations or firms with good 
credit ratings are able to find all 
three sources available to them. 
On the other hand, the small con- 
cern has not, for one reason or 
another, found the investment 
market readily available. In 
some instances, small businessmen 
also find it more difficult to 
obtain working capital. In addi- 
tion, interest nates are generally 
higher for the small business con- 
cern because its loans are smaller 
and, in some cases, it is less 
favorably situated from a bar- 
gaining point of view. 

But the commercial bank is the 
focal point of much of the resent- 
ment of small businessmen. This 
resentment arises from what the 
latter regard as an inadequate 
supply of funds for short-term 
credit. There also exists a similar 
complaint against the capital 
market in relation to equity or 
fixed capital. Large business 
enterprise, the small businessman 
believes, has the advantage, and 
there is widespread feeling that 
banks favor the larger concern. 


Of course, the advantage does 
lie with the large firm, as far as 
the access to funds is concerned. 
But this condition cannot be ex- 
plained away by saying that 
banks want to restrict their ad- 
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vances to large firms. Consider 
the fact that a large percentage 
of all our banking institutions are 
themselves small; at best, they 
are not in a position to meet the 
demands of larger businesses, and 
must rely on the smaller enter- 
prises as an outlet for a large 
part of their own loans and dis- 
counts. Obviously, it is is to the 
self-interest of small banks to 
seek to finance those concerns 
whose needs are within the bank’s 
ability to satisfy. 

The real reason why small 
banks do not always make loans 
to small business does net stem 
from the lack of desire for such 
loans. Rather, it is because the 
risk involved, or the cost of mak- 
ing the loans, is too great to 
warrant such advances. On the 
other hand, the risk involved in 
making large loans is frequently 
less than for small loans; this is 
because larger concerns are likely 
to have larger equitiessmore ex- 
perienced and diversified manage- 
ment, and wider markets. It is 
noteworthy that relatively fewer 
large firms fail—and this is im- 
portant in passing upon the 
credit standing of the borrower. 

Not only is bank credit more 
rapidly available to large firms, 
but the interest rate, or per unit 
cost, for the use of such funds 
has been higher for smaller busi- 
ness enterprises. The reasons 
for this are obvious. ‘The cost 
of making small loans per each 
$100 loaned is greater than that 
for large loans. The cost to 
the bank of making a $10,000 
loan is the same as the cost for 


financing small business. 
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making one for $50,000. Yet, 
in the latter instance, the revenue 
derived from the transaction is 
much greater. All other things 
being equal, the net is much 
larger, proportionately, on the 
larger accomodation. 

Then, again, there is a higher 
risk involved on smaller loans. 
There is a larger proportion of 
failures among small business 
firms. Furthermore, generally 
speaking, smaller banks can make 
only relatively small loans. This 
in turn, limits the use of a large 
part of their funds to the finan- 
cing of smaller firms. Small banks. 
do not adjust their interest rates 
as rapidly as the large banks 
when a shift in interest takes. 
place in the money markets. There 
has been a strong tendency for 
small banks, particularly those 
outside the financial centers, to 
charge the “legal rate,” or the 
maximum allowed under the ur- 
sury laws. Among such banks, 
the NAM report states, the maxi- 
mum rate permitted by the ur- 
sury laws has tended to become 
the normal rate. 

Shortage of equity or long- 
term loans also constitutes an im- 
portant aspect of the problem of 
Rela- 
tive unavailability of this type of 
capital has caused many business- 
men to rely upon commercial 
banks for funds. And since these 
funds were frequently used for 
fixed capital purposes rather than 
as commercial loans, they should 
have been obtained, perhaps, from 
institutions providing long-term 
funds, or from individual] investors. 
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Where banks have supplied 
credits which should have been 
equity capital, the practice has 
tended to freeze bank funds; it has 
made the banks less liquid, and 
has made business loans as a 
group less attractive to the com- 
mercial banking system. Under 
these conditions, there is consid- 
erable uncertainty surrounding 
loan repayment. This factor has 
undoubtedly contributed to the 
higher rates which prevail gen- 
erally with regard to small loans. 


My Money Back, Please! 


The General Accounting Office 
of the Federal Government sug- 
gests, in its report to Congress, 
that the Government consider 
calling in the $150 million it put 
up in 1933 to start the Federal 
Deposit Insurance Corporation. 
Basis for this recommendation is 
the fact that the FDIC is in such 
good financial shape that it can 
return the money without im- 
pairing its operations. 

The same recommendation is 
made for the $140 million fund 
established by the twelve Federal 
Reserve banks for the initial de- 
posit guaranty fund. 

The GAO’s report on the FDIC 
notes that the corporation has 
paid out, since its inception, al- 
most $300 million in claims, loans 
to merged banks, and purchases 
of assets from merged insured 
banks; actual losses sustained, 
plus estimated losses, however, 
are calculated to amount to only 
11.5 per cent of such payments. 
Also, the FDIC has built up a 
sizable surplus through the med- 
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ium of bank assessments. This 
source of funds is believed to be 
more adequate to cover the risk 
of losses on bank deposit insur- 
ance. 

A bill to return these funds was 
introduced at the recent session 
of Congress but was not acted 
upon. It is believed that FDIC 
officials would offer no opposition 
to the return of these funds if 
repayment could be spread out 
over a period of four or five years. 
This would diminish the possibil- 
ity of an abrupt disturbance of 
the Deposit Corporation’s bal- 
ances. 


Security Regulation 


If private capital is to meet 
the large demand for capital 
funds, substantial modification of 
Government securities regulation 
must be legislated. This is the 
conclusion of the Brookings In- 
stitution which has just completed 
a comprehensive study of import- 
ant aspects of the capital market. 
According to the study, legisla- 
tion now on the books is unsuited 
to the postwar requirements of 
industry. Existing regulations, 
it is observed, were enacted during 
the °80’s, when the demand for 
capital funds was.much smaller. 

Almost fifteen years ago, when 
the Securities Acts were put on 
the books, the price level was at 
a depression low. Prices con- 
tinued low in the following years 
and the costs of replacement of 
plant and equipment were sub- 


stantially reduced; by the same 


token, less money was required to 
carry inventories. Under these 
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conditions, corporate savings and 
depreciation reserves were suffi- 
cient to finance replacement and 
whatever little expansion was re- 
quired. 


From these conditions it was 
assumed, in some quarters, that 
stagnation of the capital markets 
had become a more or less per- 
manent feature of our economy. 
This belief led to the further as- 
sumption that the need for ex- 
tensive flotations of new issues 
in the capital market would de- 
cline. 


Today, in the postwar period, 
however, two factors are contrib- 
uting to the demand for capital 
funds. First, the volume of busi- 
ness activity is way beyond that 
of the late ’30’s. A substantial 


increase in operating funds will 
be required to operate existing 
plant at capacity; large capital 
outlays will also be involved in 
connection with rehabilitation and 


reconversion. Furthermore, the 
higher level of costs and prices 
likely to prevail will, at the same 
time, mean higher costs all 
around. ‘This latter factor af- 
fecting the demand for capital 
funds, the study points out, has 
been almost entirely overlooked. 

To meet current needs, the 
Brookings study makes the follow- 
ing recommendations : 


“1. The Government should 
not pass upon the soundness of 
securities issues. Regulation 
should not go beyond preventing 
fraud and requiring adequate in- 
formation. 
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“2. Competitive bidding should 
not be compulsory for all types 
of issues. 

“3. Stabilization operations 
during the period of flotation are 
sufficiently safeguarded by pres- 
ent stock exchange regulations. 

“4. Brokerage and dealing 
operations should not be segre- 
gated. The existing combination 
system has not been characterized 
by abuses. 

“5. Direct placement of secur- 
ities without the intervention of 
an investment banker should be 
permitted, but should be subject 
to the same regulations as public 
offerings. 

“6. Decentralization of the 
investment banking system is un- 
necessary. 

“7. Security legislation should 
be simplified by integrating Fed- 
eral security legislation, co-ordin- 
ating Federal and State legisla- 
tion and exempting seasoned is- 
sues from the registration require- 
ments. 

“8. Registration procedure 
should be improved by simplify- 
ing the registration statement and 
the prospectus and by eliminating 
duplication in registration state- 
ments. 

“9. The provisions of the Se- 
curities Act regarding solicita- 
tions during the waiting period 
should be modified by permitting 
oral offers without actual sale be- 
fore the effective date. 

“10. A single standard of civil 
liability in connection with secur- 
ities issuance should be formu- 


lated.” 





BANKING INFORMATION 


In this department we present for the convenience of our 
subscribers a topical index to the current literature of banking— 


articles, books, pamphlets, speeches, etc. 


AGRICULTURAL CREDIT 
Articles 
FARM MORTGAGE LENDING SEM- 


INAR. By Earl L. Butz. Burroughs 
Clearing House. July, 1946. P. 20. 


HOW TO RENDER AN IMPROVED 
SERVICE TO FARMERS. By James 
Bishop, Jr. Bankers Monthly. June, 
1946. P. 276. 


BANK ADVERTISING 
Books 


PLANNING AND BUDGETING A 
BANK’S ADVERTISING PROGRAM. 
By Robert Lindquist. Chicago: Finan- 
cial Advertisers Association, 231 South 
La Salle Street. Pp. 182. $2. This book 
outlines the steps necessary in the plan- 
ning and budgeting of a bank’s adver- 
tising program. Emphasis is placed on 
setting up a long-range plan, based on 
research and correlated with business 
development objectives. An analysis is 
made of the many services offered by 
banks today, and the various media 
available for advertising them. Steps in 
the preparation, operation, and control 
of a bank’s advertising budget are then 
described, supported by an original sur- 
vey of the advertising expenditures of 
282 institutions, all members of the 
F.A.A. The author is assistant vice- 
president of the American National Bank 
and Trust Company, Chicago. 


BANK BUILDING 
Articles 
BANKS BUILD — A NATIONWIDE 
PICTURE. Banking. July, 1946. P. 33. 


BANK CRIME 
Articles 
THE EMBEZZLER AND THE SMALL 


BANK. By James F. Middleton. Nat- 
ional Auditgram. July, 1946. P. 15. 


LET’S PROTECT BANK CUSTOMERS 


AGAINST FRAUDULENT CHECK 
PASSERS. Bankers Monthly. June, 
1946. P. 286. 


SOUND DEFENSE AGAINST HOLD- 
UPS FROM THE GROUND UP. By 
Captain H. F. Luers. Bankers Monthly. 
July, 1946. P. 327. 


TOWN GUARD PROTECTION: HOW 
TO EQUIP THE GUARDS. By R. C. 
TY Bankers Monthly. June, 1945. 

. 282. 


BANK DIRECTORS 
Articles 
HOW TO GET STOCKHOLDERS AND 
DIRECTORS INTERESTED IN 


THEIR BANK. By Max Steig.. Mid- 
Western Banker. July, 1946. P. 11. 


BANK LOANS 
Articles 
DO YOUR LOANING POLICIES MEAS- 


URE UP? By K. K. Du Vall. Coast 
Banker. June, 1946. P. 284. 


THE IDEA FOR A RESERVE FOR 
LOSSES ON LOANS WILL BE USED 
BY MORE BANKS. Bankers Monthly. 
July, 1946. P. 325. 


REGULATION U TODAY. By John 
Snow, Jr. Bulletin Robert Morris As- 
sociates. July, 1946. P. 48. 


SECURITY FOR BANK LOANS. By 


John R. Nicholson. Bulletin Robert 
Morris Associates. July, 1946. P. 59. 


TEN LOANS MADE POSSIBLE BY 
FIELD WAREHOUSE SECURITY. By 
Stanley D. Hart. Bankers Monthly. 
July, 1946. P. 322. 


BANK MANAGEMENT 
Articles 
THE BANK WITHOUT A _ COMP- 


TROLLER. By Edward F. Lyle. Nat- 
ional Auditgram. July, 1946. P. 3. 


LOSS PREVENTION FOR BANKS. By 
Walter L. Flynn. National Auditgram. 
July, 1946. 
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BANK OPERATIONS 
Article 
IMPROVED CONTROL OF BANK SUP- 
PLIES. By Harry V. Odle. Burroughs 
Clearing House. June, 1946. P. 20. 
BANK STATEMENTS 
Articles 


THE PUBLISHED BANK STATEMENT ~ 


WHAT IT SHOULD TELL. By 
Cc. L. Hufsmith. National Auditgram. 
July, 1946, P. 5. 


BANKING. SYSTEMS 


Books 


THE BANKING SYSTEMS OF GREAT 
BRITAIN, FRANCE, GERMANY, 
AND THE UNITED STATES. By 
Kenneth Mackenzie. New York: Mac- 
millan. 1946. Pp. 284. $1.75. Gives an 
excellent outline of the chief banking 
systems of the world in concise but com- 
prehensive form. 


CONSUMER CREDIT 
Articles 
RECENT CHANGES IN CONSUMER 


CREDIT. Federal Reserve Bulletin. 
June, 1946. P. 567. 
Directories 
CONSUMER INSTALLMENT LENDING 
DIRECTORY. New York: Consumer 
Credit Department, American Bankers 
eS 12 East 36th Street. Pp. 
400. $5. Lists the names of almost 
10,000 banks engaged in consumer in- 
stallment lending og describes the 


types of consumer loan services each 
bank will extend. 


COST REDUCTION 
Pamphlets 


DEPARTMENTAL COOPERATION IN 
COST REDUCTION. New York: 
American Management Association, 330 
West 42nd Street. 1946. Pp. 26. 50c. 


SERVING 


COUNTRY BANKS 
Articles 
COUNTRY BANKERS WANT 23 SERV- 
ICES — AND CITY BANKS ARE 
EAGER TO SUPPLY THEM. Bank- 
ers Monthly. July, 1946. P. $19. 


LOANS FOR BETTER DRAINAGE. By 
C. C. Lewis. Banking. July, 1946. P. 
52. 


CREDIT 
Articles 
FACTORING. By Harry Delaney. Bulle- 
tin Ro! 


bert Morris Associates. July, 1946. 
Pp 61. 


SOME ASPECTS OF CREDIT POLICY. 
By Allan E. Sproul. Coast Banker. June, 
1946. P. 276. 


STATEMENTS OF CORPORATE IN- 
COME. Bulletin Robert Morris Asso- 
ciates. July, 1946. P. 39. 


ECONOMICS 
Books 


BEYOND SUPPLY AND DEMAND: A 
REAPPRAISAL OF INSTITUTIONAL 
ECONOMICS. By John S. Gambs. 
New York: Columbia University Press. 
1946. Pp. 105. $1.60. Although sev- 
eral studies of Veblen have been writ- 
ten, this is the first to appraise his work, 
and that of his followers, against the 
background of current problems. It ex- 
amines industrial economics in the light 
of today’s urgencies and attempts to 
discover what is useful and what is not 
useful in the general principles, meth- 
odology, and psychology. 


THE CONCENTRATION OF ECO- 
NOMIC POWER. By David Lynch. 
New York: Columbia University Press. 
1946. Pp. 423 $5.50. This is an analysis 
of the testimony presented before the 
Temporary Economic Commission. The 
author analyzes objectively and clearly 
the political and economic forces wi 
resulted in the establishment of the 
TNEC, describes the composition, pur- 
poses, and activities, and presents a con- 
cise outline of the hearings. 


Pamphlets 


ECONOMIC RESEARCH AND THE 
KEYNESIAN THINKING OF OUR 
TIMES. By Arthur F. Burns. New 
York: National Bureau of Economic 
Research, 1819 Broadway. 1946. Pp. 
69. 
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FINANCIAL POLICIES 
Pamphlets 


PLANNING FINANCIAL POLICIES. 
New York: American Management 
Association, 880 West 42nd Street. 1946. 
Pp. 50c. Discusses foreign trade, Govern- 
ment controls, working capital and busi- 
ness financing methods. 


FINANCIAL REPORTS 
Article 
THE SEMANTICS OF FINANCIAL RE- 


PORTS. By Don Knowlton. Trusts and 
Estates. June, 1946. P. 543. 


FOREIGN EXCHANGE 


Pamphlets 

SOME EUROPEAN CURRENCY AND 
EXCHANGE EXPERIENCES:  1943- 
1946. By Frank A. Southard, Jr. Prince- 
ton, N. J. International Finance Section, 
Department of Economics and Social 
Institutions, Princeton University. 1946. 
Pp. 23. 


INFLATION 
Books 

INFLATION IS COMING. By Ralph 
Borsodi. Suffern, N. Y. Bayard Lane, 
Inc. 1946. $1. Publishers claim that 
“this book tells you what to do to save 
your family from the worst financial 
disaster in history.” 


NO INFLATION COMING. By William 
J. Baxter. New York. International 
Economic Research Bureau, New York 
5. N. Y. Pp. 109. $1. ‘Why you must 
have cash in the bank and Government 
bonds to take advantage of coming bar- 
gains in business, real estate, com- 
modities and common stocks.” 


INVESTMENTS 
Article 
INVESTMENTS FOR COMMON TRUST 


FUNDS. By T. Wesley Matthews. 
Trusts and Estates, July, 1946. P. 81. 


LOANS 

Articles 
CHECK LIST FOR LOANS ON FIELD 
WAREHOUSE RECEIPTS. By James 


A. Hoover. Bulletin. Robert Morris 
Associates. June, 1946. P. 23. 


Pamphlets 
FARM EQUIPMENT FINANCING BY 
BANKS. New York: Agricultural Com- 
mission, American Bankers Association, 
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12 East 36th Street. 1946. Pp. 31. 
Designed to meet the needs of the large 
number of country banks in all sections 
of the United States which are planning 
to expand their lending service to farm- 
ers. 


MONEY MARKET 
Article 
THE DILEMMA OF A MANAGED 
MONEY MARKET IN A “FREE” 
NATIONAL ECONOMY. By Raymond 


Trigger. Mid-Continent Banker. July, 
1946. P. 19. 


MORTGAGES 
Articles 
REAL ESTATE AND INFLATION. By 
Guy T. O. Hollyday. Bulletin. Robert 
Morris Associates. June, 1946. P. 12. 
SIX PLANS FOR LENDING MONEY 


ON HOMES. By Emmert H. Sink. 
Bankers Monthly. June, 1946. P. 278. 


PAR CLEARANCE 
Articles 
SOUTHEASTERN PAR CLEARANCE 


ORGANIZATION FORMED. Bankers 
Monthly. July, 1946. P. 338. 


PENSIONS 
Articles 


PENSION AND PROFIT SHARING 
PLANS FOR EMPLOYEES. By J. H. 
Shreiner. National Auditgram. July, 
1946. P. 22. 


Pamphlets 


OVERHAULING PENSION AND 
PROFIT-SHARING PLANS. New 
York: American Management Associ- 
ation, 880 West 42nd Street. 1946. 
Pp. 82. 50c. 


PROTEST 
Articles 


PROGRESS IS BEING MADE {T0- 
WARD CHANGES IN PROTEST 
REQUIREMENTS. Bankers Monthly. 
June, 1946. P. 277. 


PUBLIC RELATIONS 
Articles 


. BANK PUBLIC RELATIONS NEED 


SPRING CLEANING, TOO. By Robert 
L. Gordon. Mid-Western Banker. July, 
1946. P. 20. 





COMPETENT BANK LEADERSHIP 
PROMOTES COMMUNITY DEVEL- 
OPMENT. By Robert L. Schutt. Mid- 
Continent Banker. July, 1946. P. 17. 


HOW PUBLIC RELATIONS PRINCI- 
PLES ARE APPLIED TO EVERYDAY 
BANKING. By Raymond Stevenson. 
Bankers Monthly. June, 1946. P. 279. 


MAIL AND TELEPHONE SERVE 
WELL IN PUBLIC RELATIONS. By 
Raymond S. Stevenson. Bankers Month- 
ly. July, 1946. P. 331. 


YOUR PUBLIC RELATIONS PRO- 
GRAM. By William A. Sherrill. Mid- 
Continent Banker. July, 1946. P. 23. 

SERVICE CHARGES 


Articles 
SERVICE CHARGE TRENDS. By John 


J. Driscoll. National Auditgram. July, 
1946. P. 28. 

TAXES 

Pamphlets 


DEPRECIATION POLICY AND POST- 
WAR EXPANSION. By Lewis H. Kim- 
mel. Washington, D. C. The Brookings 
Institution. Pp. 66. 1946. 50c. Is main- 
ly concerned with a single phase of tax 
policy—the depreciation allowance un- 
der the federal income tax. 
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CORPORATE FISCAL POLICIES UN- 
DER THE NEW REVENUE ACT. 
New York: American Management Asso- 
ciation, 330 West 42nd Street. 1946. 
Pp. 34. 50c. Discusses dual taxation 
of corporate income, excess profits tax 
relief, depreciation, amortization and 
carry-backs and carry-overs. 


TRUST DEPARTMENTS 
Articles 


ARE WE TRUSTEES?—OR BOOK- 
KEEPERS OF ECONOMIC DECA- 
DENCE? by Allen Crawford. Trusts 
and Estates. July, 1946. P. 238. 


COMMON TRUST FUND PROVES 
SUCCESSFUL. By William E. Ander- 
son. Trusts and Estates. June, 1946. 
P. 589. 


GOOD TRUST SERVICE ...AT A 
PROFIT. By George C. Robinson. 
National Auditgram. July, 1946. P. 18. 


NEW TRUST HORIZONS WITH COM- 
MON TRUST FUNDS. By A. W. 
Whittlesey. Coast Banker. June, 1946 
P. 292. 


OBJECTIVES OF ESTATE PLANNING. 
By Herman T. Powers. Trusts and 
Estates. June, 1946. P. 561. 


STANDARD CLAUSES FOR WILLS. 
By Ralph Neuhoff. Trusts and Estates. 
June, 1946. P. 569. 


VETERANS 
Articles 
G. I. HOME LOANS. By Michael Don- 


nelly. Burroughs Clearing House. June, 
1946. P. 17. 


PROVIDING RENTAL HOUSING FOR 
G.I’s. By Harry V. Odle. Burroughs 
Clearing House. July, 1946. P. 18. 


WE’RE LEARNING A LOT ON GI 
LOANS. By Earl R. Parsons. Banking. 
July, 1946. P. 36. 


WOMEN IN BANKING 
Articles 


FUTURE OPPORTUNITIES FOR BANK 
WOMEN. By Gladys M. Massey. 


Southern Banker. May, 1946. P. 41. 
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Coun tus BE your House 7 


Now that the war's over and a lot more ci- 
vilian goods are on the market, it’s a big 
temptation to spend just about all you make, 
and not put anything aside. 

But to fall for that temptation is plenty 
dangerous. It’s like trying to live in the 
house above—a house that might come tum- 
bling down about your ears at the first little 
blow of hard luck. 


Right now the best possible way to keep 





your finances in sound shape is to save regu- 
larly—by buying U.S. Savings Bonds through 
the Payroll Plan. 


These Bonds are exactly like War Bonds. 
Millions of Americans have found them the 
safest, easiest, surest way to save. The 
U.S. A. protects every dollar you invest— 
and Uncle Sam gives you his personal guar- 
antee that, in just ten years, you’ll get four 
dollars back for every three you put in! 


SAVE THE EASY WAY...BUY YOUR BONDS THROUGH PAYROLL SAVINGS 
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This is an official U. S. Treasury advertisement—prepared under auspices of Treasury Department 
and Advertising Council. 














America finds 4 new, easy way 10 save 


URING the war, millions of wage _ tinue to buy U. S. Savings Bonds . . . to 
earners set aside billions of dollars put away the money for new homes, 
for War Bonds through weekly pay de- new cars, new appliances. 
ductions under the Payroll Savings Plan. Suggestion: Why not save this new, 
Under this plan today, millions con- easy way too? 


SAVE THE EASY WAY...BUY YOUR BONDS THROUGH PAYROLL SAVINGS 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 
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